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HENRY, JUDGE: Loretta Sizenore appeals from an opinion and
order of the Franklin Circuit affirmng the Board of Trustees of
Kentucky Retirenent Systens’ denial of Sizenore's application
for disability retirenment benefits. The hearing officer found
that Sizenore net the disability standards but that her chronic
obstructive pul nonary di sease directly or indirectly resulted
froma disease or condition that pre-existed her nmenbership in

the system It is undisputed that Sizenore does not have



si xteen years of service credits and that there was no acci dent
or injury arising out of or in the course of her enploynent that
substantially aggravated her pul nonary condition and therefore
she does not qualify for either exception to the pre-existing
condi tion exclusion.?

On April 1, 1991, Sizenore was enployed as a nurse
with the Comm ssion for Children with Special Health Care Needs.
Her job duties included working with special needs children and
their famlies in Heart and Neurology Cinics, supervising
staff, and assisting doctors with exans. Her duties required
ext ensi ve wal ki ng, standi ng, bending, crouching, crawing, and
[ifting. While at work on January 22, 2001 she becane ill and
was taken to the hospital. Her l|ast date of paid enploynent was
February 26, 2001. The nedical evidence reveals that Sizenore,
who had been a snoker for the thirty-seven years prior to 2001,
suffers fromchronic obstructive pul nonary di sease with advanced
severe enphysema. It further reveals that in 1983 an x-ray
reveal ed bronchitis at the lung bases and a February 22, 1991
chest x-ray noted mld chronic obstructive pul nonary di sease.
The hearing officer found that Sizenore could not return to her

enpl oynent as a nurse but denied benefits on the basis that her

! Kentucky Revised Statutes 61.600(3). Al citations to statutes are to those
in effect at the tinme of the adm nistrative decision. Subsequent anendnents
changed the enuneration of the relevant statutes but there are no substantive
changes to the applicable sections.



pul nonary condition pre-existed her 1991 enpl oynent date and was
further aggravated by her snoking.

Qur standard of review on an appeal from an
adm ni strative agency is whether the decision is based on
substanti al evidence and whet her the agency applied the correct

rule of law. Unenploynent Ins. Commin v. King, 657 S.W2d 250

(Ky. App. 1983). Sizenore contends that her pre-existing

pul nonary condition was not, at the tinme of her enpl oynent,
capable of directly or indirectly causing a disability. KRS
61.600(2)(d). She argues that to exclude eligibility for
benefits the pre-existing condition nust be such that prior to
enpl oynment it is capable of causing incapacity, and is not
merely a condition that m ght expand into disabling reality.
The proper test, she submts, is whether the pre-existing
condition was a “substantial factor” in causing the incapacity.

In Lindall v. Kentucky Retirenment Systens, 112 S. W 3d

391 (Ky. App. 2003) the claimant nmade a simlar argunent.

Al t hough Lindall suffered from bi-polar disorder prior to her
menbership in the Kentucky Retirenent Systens, her condition was
asynptomatic during the eight years of her enploynent. The
court rejected the contention that it could read into KRS
61.600(2)(d) the requirenment that the pre-existing condition be

active prior to the date of enploynent:



Courts are not at liberty to add or subtract
froma | egislative enactnent, nor to

di scover neani ng not reasonably

ascertai nable fromthe | anguage used.

Courts are also required to give the words
of a statute plain neaning, which prevents a
court from addi ng | anguage to the statute
whi ch does not presently exist.

Furthernore, where the | egislature has not
created exceptions to the terns of a
statute, courts nust presune that none were
intended. 1d at 394.

KRS 61. 600(2)(d) does not permt the courts to inquire
into the severity of the pre-existing condition or to apply a
substantial factor test. Sizenore’'s pul nonary condition pre-
exi sted her nenbership in the systemand as a result of her
snoki ng continued to develop into an incapacitating condition.
There is substantial evidence that her disability resulted
directly or indirectly fromher pre-existing pul nonary

condi ti on.

The opinion and order of the Franklin Crcuit Court is

af firnmed.
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