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BEFORE: COMBS, CHI EF JUDGE;, MANULTY, JUDGE; M LLER, SEN OR
JUDGE. !

McANULTY, JUDGE: Chastidy Noel and Randell Noel are the
di vorced parents of a son, Scooter. Initially, they were
awar ded joint custody of Scooter with equal tine-sharing.
Later, upon notion by Chastidy to nodify this arrangenent, the

trial court designated Randell as the primary residentia

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and

KRS 21. 580.



custodi an. Chastidy appeals on the basis that the trial court
shoul d have conducted an evidentiary hearing before determning
that Randell was the proper primary residential custodian.
Finding no error, we affirm

Chastidy and Randell were divorced by decree entered
March 15, 2002. At that time, the trial court reserved ruling
on the custody arrangenent of Scooter, whose date of birth is
January 29, 1999. Later, a donestic relations conm ssioner
(DRC) heard the matter and recommended that Chastidy and Randel
share joint custody and have physical custody of Scooter for
equal periods of tine.

The trial court adopted the reconmendati on of the DRC
Under the equal tine-sharing arrangenent, Randell had physica
custody of Scooter Mnday through Wednesday of one week and
Monday through Thursday the next week. The schedul e alternated
in that pattern fromweek to week for about a year and a half.

After Chastidy and Randel |l divorced, Chastidy noved
from Boyl e County to Jessam ne County. Wen it cane tine for
Scooter to start pre-school, Chastidy and Randel|l coul d not
agree on where he would attend school on a daily basis. Because
of their inability to agree, Chastidy filed a Mtion for
Assi gnnent of Periods of Joint Custody. Chastidy set a date of

August 7, 2003, for her notion to be heard.



The trial court dealt with Chastidy’ s notion as a
nmotion to nodi fy custody, although Chastidy characterized her
notion as a request for a “necessary change in the periods of
time the child spends with each parent which naturally occurs as
the child matures and the parents [sic] schedul es change.” The
trial court heard Chastidy’'s notion, and then it took the case
under subm ssion. Later, the trial court directed Chastidy and
Randel | to submit proposed findings of fact and concl usi ons of
law, as well as a cal endar show ng the days that Scooter resided
wi th each parent.

About a nonth after receiving the proposed findings
and conclusions, the trial court issued its findings of fact,
conclusions of law and an order. In that order, the trial court
concl uded that the best interests of the child would be served
by continuing the parties’ joint custody. However, to nmaintain
stability in Scooter’s |ife and ensure that he started his pre-
school education, the trial court designated Randell as the
primary residential custodian. And the trial court granted
Chastidy time-sharing according to the Boyle and Mercer famly
court guidelines.

The sol e issue on appeal is whether the trial court
erred in failing to conduct an evidentiary hearing before
nodi fyi ng custody. Chastidy contends that instead of taking the

case under submnission after hearing her notion at the court's
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regul arl y-schedul ed notion hour, the trial court should have
af forded her an evidentiary hearing tantanount to a donestic
trial.

We conclude that Chastidy’s argunent is unneritorious
for three reasons. First, Chastidy does not claimon appea
that the trial court’s findings in support of its conclusion are
erroneous. Second, Chastidy does not point to any evidence that
she was not permtted to present due to the way in which the
trial court handled this case.

The third reason concerns the record that is before
this Court on appeal. Randell argues that at the conclusion of
t he August 7, 2003, hearing, the trial court asked the parties
if they wshed to present additional proof. According to
Randel |, both parties indicated that they had no ot her evidence
to present other than the tinme-sharing cal endars. Randel
argues that Chastidy waived the evidentiary hearing that she now
clainms the trial court should have conduct ed.

Chastidy did not file a designation of evidence in
this case. See CR 75.01 and CR 98. Consequently, the clerk of
the Boyle Circuit Court did not include a videotape of the
August 7, 2003 hearing as part of the record on appeal. W
acknow edge that under CR 75.01 Randell could have had this
evi dence, which supported his waiver argunent, included in the

record. |Instead, he seens to rely on the rule that as to al
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di sputed issues of fact, this Court is to assunme that al
undesi gnated parts of the record support the judgnent of the

| ower court. See Colonial Life & Acc. Ins. Co. v. Wartz, 636

S.W2d 891, 893 (Ky.App. 1982); Hanblin v. Johnson, 254 S. W 2d

76, 76 (Ky. 1953). Considering Chastidy’s sole argunent on
appeal and the record before us, we conclude that this is a
proper case for the application of the rule.

For the foregoing reasons, the judgnent of the Boyle

Famly Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Dani el W Janes Kevin L. Nesbhitt
Ni chol asvil |l e, Kentucky Danvi |l | e, Kentucky



