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BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.

TACKETT, JUDGE: David Sherrard appeals, pro se, from an order
of the Hardin Circuit Court denying his notion to vacate

j udgnment agai nst him pursuant to Kentucky Rule of Crim na
Procedure (RCr) 11.42. Sherrard was convicted of conplicity to
commt marijuana cultivation while in possession of a firearm
conplicity to conmit marijuana possession while in possession of
a firearm and conplicity to conmt possession of drug
paraphernalia while in possession of a firearmand sentenced to

si xteen years’ inprisonnent. He argues that the trial court



erred by failing to hold an evidentiary hearing to determ ne
whet her his trial counsel was ineffective for failing to object
to the evidence seized pursuant to an allegedly invalid search
warrant. Because trial counsel did in fact file an unsuccessful
notion to suppress the evidence seized while executing the
search warrant, the trial court’s decision to deny relief under
RCr 11.42 is affirned.

Sherrard was tried by a jury and convicted of severa
of fenses related to the cultivation of marijuana. He appeal ed
to this court as a matter of right, and we affirnmed the results
of his jury trial. The Kentucky Suprenme Court denied Sherrard’ s
request for discretionary review. Afterwards, Sherrard filed a
notion, pursuant to RCr 11.42, asking the trial court to vacate
t he judgnent and alleging that his trial counsel was
ineffective. H's conplaints included counsel’s alleged failure
to object to the evidence seized by police while executing a
search warrant, counsel’s failure to discover the identity of
the confidential informant who gave police information about
Sherrard’ s marijuana cultivation, counsel’s [ack of objection to
a statenment Sherrard nmade to a police officer at the hospital
wi t hout being advised of his constitutional rights, counsel’s
trial strategy relating to his closing argunent, and severa
other matters which had al ready been deci ded by the Court of

Appeal s on direct appeal. The trial court reviewed the record,



found that all of Sherrard’ s contentions were anply refuted and
i ssued an order which thoroughly addressed Sherrard’'s
al  egations of ineffective assistance of counsel and denied the
notion to vacate the judgnent. This appeal foll owed.

First, Sherrard argues that his trial counsel rendered
i neffective assistance by failing to object to the introduction
of evidence seized during a search of his honme. In order to
denonstrate i neffective assi stance of counsel, Sherrard nust
nmeet a two-prong test first showing that his trial counsel’s
per formance was defective and then show ng that counsel’s

defective performance prejudiced him Strickland v. Washi ngt on,

466 U. S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1984). Sherrard
clainms that the evidence seized fromhis hone was illegally
obt ai ned because the search warrant was not supported by an
affidavit. In addition, he contends that his attorney rendered
i neffective assistance by failing to challenge the adni ssion of
this evidence, but the record clearly refutes this allegation.
Prior to his trial, Sherrard s counsel filed a notion to
suppress the evidence seized fromhis honme acconpani ed by a
menor andum of law. The trial court held an evidentiary hearing
and then denied the suppression notion. Still, Sherrard’'s
attorney made notions to suppress the evidence after the jury
was seated and again during the course of the trial.

Consequent |y, Sherrard cannot now base his entitlenment to RCr



11.42 relief on the notion that his attorney allowed the seized
evidence to be presented to the jury unchal |l enged.

In his appellate brief, Sherrard al so nmakes vague
conpl ai nts about being denied his right to confront w tnesses
agai nst him because trial counsel refused to I et himcross-
exam ne the Commonweal th’s witnesses, the failure of tria
counsel to obtain the identity of the confidential informnt,
trial counsel’s failure to denonstrate that there was no nexus
between the firearmand the drugs, and trial counsel’s |ack of
specificity in making notions for a directed verdict. The right
to confrontation does rest on an accused defendant’s right to
hear the testinony of w tnesses against himand to subject such
testinmony to cross-exam nation, but there is nothing in the
cases cited by Sherrard which supports his claimthat he was
denied this right because cross-exam nati on was conducted by his
attorney rather than hinself. Next, although the confidentia
informant’s statenents to police led to themgetting a search
warrant for Sherrard s honme, the evidence used to convict him at
trial cane solely fromthe drugs and the gun seized pursuant to
the search warrant. Further, the identity of the confidentia
informant is only subject to disclosure under certain limted
ci rcunst ances, none of which were present in Sherrard' s case.
Kentucky Rul e of Evidence 508. Additionally, Sherrard contends

that the police created the nexus between the firearmand the
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drugs seized fromhis honme by renoving an unl oaded gun from on
top of the refrigerator and placing it in proximty to the
marijuana they found. What Sherrard fails to denonstrate is any
| egal basis for his argunment that he was not sinultaneously in
possessi on of drugs and a firearm when both were found in his
home at the sane tinme. Finally, Sherrard asks this court to
find that his trial counsel was ineffective for failing to state
nore specifically the grounds for notions for a directed
verdict. Regardless, Sherrard neither inforns us what those
speci fic grounds should have been, nor does he denonstrate, in
light of the overwhel mi ng evidence seized fromhis honme, how
this all eged defect in counsel’s performance resulted in an
out cone different than what woul d have ot herw se occurred.
Sherrard al so argues that the district court abused
its discretion in allowing the charges against himto proceed to
a Gand Jury and that the circuit court abused its discretion by
trying the matter in front of a jury. These contentions appear
to be based on Sherrard s belief that the search warrant, which
resulted in the seizure of the evidence used to convict him was
invalid. Sherrard seens to contend that the district and
circuit courts had an obligation to recognize that the warrant
was defective and decline to allow the Commonweal th to proceed
with the charges against him The circuit court did, in fact,

conduct an evidentiary hearing and determ ned that the search

-5-



warrant issued was valid. Moreover, Sherrard failed to raise
this allegation in his request for RCr 11.42 relief. W wl]l
not review conplaints of error which the |ower court has had no
opportunity to consider.

For the foregoing reasons, the order of the Hardin
Crcuit Court denying Sherrard' s notion to vacate the judgnent

agai nst him pursuant to RCr 11.42 is affirned.
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