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BEFORE:  BUCKI NGHAM AND JOHNSON, JUDGES; EMBERTON, SENI OR JUDGE. ‘!
EMBERTON, SENIOR JUDGE: This is a nortgage foreclosure action
filed by EMC Mortgage Corporation against Eric and Eva Turner.
Eric and Eva, both pro se, filed separate answers to the
conplaint. Eva responded by denying all allegations except that
she was a resident of Graves County and owned an interest in the
property. Eric filed an identical answer but added a st atenent
all eging that the Departnent of Housing and Urban Devel opnent

failed to insure the loan and, therefore, the nortgage was

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



invalid. EMC filed a notion for summary judgnment supported by
an affidavit of its vice president, stating that the account was
in default and item zed the anount due. The Turners responded
again asserting the invalidity of the nortgage because of the
failure of HUD to insure the property and the | ack of
jurisdiction of the circuit court. The Court granted EMC s
notion and entered its judgnent and order of sale on Cctober 21,
2003.

Qur standard of review on appeal of a sunmary | udgnent
is whether there is a genuine issue of material fact and whether
the noving party is entitled to judgment as a matter of law ? A
party can not defeat a notion for summary judgnent unless sone
affirmative evidence is presented denonstrating that there is no
material issue of fact.?3

The Turners’ defense to EMC' s action is that because
the nortgage did not qualify for FHA nortgage insurance, the
nortgage and note are invalid. A nortgage is a contract between
t he borrower and | ender subject to the rules of interpretation

applicable to contracts. Wen the | anguage is clear and free

2 James v. WIlson, 95 S.W3d 875 (Ky. App. 2002).

3 Hubble v. Johnson, 841 S.W2d 169, 171 (Ky. 1992).




fromanbiguity, it needs no construction and will be enforced
according to its express terns.?

The nortgage contains an accel eration clause providing
that EMC coul d declare the entire anmount due and payable if the
Turners defaulted in maki ng paynents. The Turners have
presented no evidence to contradict EMC s affidavit that the
Turners defaul t ed.

EMC pursued its forecl osure action on the basis of the
Turners’ default and not on the failure of the loan to qualify
for FHA nortgage insurance. The failure of the nortgage to
qualify for insurance does not, either under the |aw or the
ternms of the nortgage, alleviate their obligation to pay the
anount owed and does not raise a material issue of fact so as to
preclude sunmary judgnment. As explained by the Wom ng Suprene

Court in Kilmer v. Citicorp Mrtgage, Inc.,” nortgage insurance

obt ai ned through HUD protects a nortgagee when it | oans noney to
a higher risk nortgagor. “[F]ederal nortgagee insurance is not
an alternate mechanismfor the repaynent of defaulted |oans

whi ch extingui shes a nortgagor’s obligation thereon or its

6

liability for a deficiency judgnent.” And there is no | anguage

4 First Conmonweal th Bank of Prestonsburg v. West, 55 S.W3d 829 (Ky. App.
2001).

5 860 P.2d 1165, 1168 (Wo.1993).

6 Platte Valley Savings by Resolution Trust Corporation v. Crall, 821 P.2d

305, 307 (Col 0. Ct.App. 1991).




in any of the | oan docunents indicating that nortgage insurance
is a condition precedent to the parties being bound by the terns
of the nortgage and note.

There is no nerit to the Turners’ attenpt to chall enge
the Graves Circuit Court’s jurisdiction. The property is
| ocated in that county and the Turners are residents of G aves
County.’

EMC s notion to strike the reply brief and exhibits is
granted in that the brief contains argunents and evi dence not
presented to the circuit court.® The reply brief is hereby
ORDERED stricken fromthe record.

The judgnent of the Graves Circuit Court is affirmed.
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7 KRS 452.400(3).

8 Kentucky Rules of Givil Procedure 76.12(4)(c)(iv).
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