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BARBER, JUDGE: Appellant Charles WI kerson, the Executor of the

Estate of Bessie W/l kerson, (WIkerson), appeals a Hardin

Circuit Court ruling on the expiration of the Statute of

Limtations for reviving a cause of action. W reverse the

order of the Hardin Circuit Court, and renmand the acti on.



W1 kerson’s decedent was an elderly woman. While in
the hospital for nedical care, Bessie WIkerson fell out of bed
and broke her hip. Bessie filed an action for nedica
negl i gence. The hospital clainmed sovereign immunity, and this
cl aimwas appealed. |In an opinion dated August 9, 2002, this
Court held that the hospital could not properly claimsovereign
imunity, and the action was remanded for trial. During the
pendency of the appellate action, Bessie WIkerson passed away.
Her date of death was July 16, 2002.

Charl es WI kerson was appoi nted Executor of Bessie's
Estate. On July 21, 2003, the defendants in Bessie s |awsuit
made a notion that the action be dismssed as it had not been
revived by her personal representative wwthin a year of Bessie's
death. In his response to the notion to dismss, WIkerson
informed the court that the insurer for the defendants/appellees
had becone insolvent on June 20, 2003. Charles noted that as a
matter of law, this insolvency stayed the action for a period of
six months. W /| kerson attached a |etter from counsel for
Appel lees to Wl kerson’s |awer as an exhibit to his response to
the nmotion to dismss. This letter stated that the insurer was
i nsol vent, and that counsel for Appellees could take no further
action in the case at that tinme. Counsel for Appellees also
stated that he would be filing a notion for a stay based on the

i nsol vency. That letter was dated May 13, 2003. The fornal
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order of Iiquidation and insolvency was entered in Virginia on
June 20, 2003. The record shows that all parties had notice of
entry of this order.

The Hardin Crcuit Court dism ssed the action on
August 20, 2003, in reliance upon KRS 395.278, the Statute
inmposing a tinme limt for revival of a personal injury action in
which the plaintiff is deceased. The court held that
“Plaintiff’s personal representatives have failed to revive
Plaintiff’s action within one year of her death on July 16,
2002.” Charles’ post-judgnment notion to set aside the Court’s
order and to revive the action after that date was deni ed.

Charles W1l kerson notes that in June, 2003, |ess than
a year after Bessie died, the insurance carrier for the
def endant hospital becane insolvent. He argues that KRS 304. 36-
085 tolled the tinme Iimt inposed by KRS 395.278, and granted
hi man additional six nmonths within which to revive the action.
KRS 304. 36- 085 provi des:

Al'l proceedings in which the insol vent

insurer is a party or is obligated to defend

a party in court in this state shall

subject to waiver by the association in

speci fic cases involving covered clains, be

stayed for six (6) nonths and any additiona

time that nmay be determ ned by the court

fromthe date that the insolvency is

determ ned or an ancillary proceeding is

instituted in the state, whichever is |ater,

to permt proper defense by the association
of all pending causes of action.



Id. WlIlkerson asserts that this Statute clearly stayed Bessie
W kerson’s action against the hospital, and provided him an
additional six nmonths in which to revive the action follow ng
her death. W Il kerson clains that after the court and parties
recei ved the insolvency order on June 30, 2003, the defendants
were barred fromtaking any action with regard to Bessie’'s case
for six nonths. WIkerson argues that a nandatory stay tolls
the Limtations period for the term provided by | aw.

Appel | ee Hardin County d/b/a Hardin Menorial Hospita
admts that Reciprocal of Anerica (ROA) insured the hospital,
and that ROA was deened insolvent by the Virginia Courts, which
al so ordered liquidation of the ROA assets. Hardin County was a
party to the Virginia proceedi ng, and had know edge that ROA was
insolvent. The Virginia order noted that the rights and
liabilities of all parties with an interest in the property or
assets of ROA were fixed on the date of the entry of the
i nsol vency order. Hardin County clains that the Virginia order
did not place a stay on any action involving ROA, and asserts
that inposition of Kentucky statutory |anguage inposing a stay
i's 1 nproper.

Hardi n County argues that the stay permtted by KRS
304.36-085 is not automatic, but requires a party to nove the
Court for enforcenment of a stay. Hardin County contends that as

Wl kerson failed to nove for an enforcenent of a stay, his
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all egation that the stay was in effect is incorrect. No
authority supports Hardin County’ s assertion. The Statute does
not contain any | anguage indicating that conpliance with its
directive is discretionary. The Statute contains no | anguage
requiring a separate notion or court order before a stay is
consi dered enforceabl e.

W kerson contends that inposition of the stay is
automatic, and did not require any affirmative action by the
Virginia or Kentucky courts. The Statute provides for a stay in
order that the parties fornmerly insured by the insol vent
insurer, and the insurance conm ssioner or the insurance
guaranty associ ation may determ ne how best to nanage the
situation. W find that the Statute inposes a stay on the
action as a matter of law for the benefit of both the insured
and any party nmaking a clai magainst the insured.

Hardi n County contends that KRS 304.36-085 is not
applicable to the underlying action because that Statute inposes
a stay only on those cases pending before the court. Hardin
County asserts that Kentucky courts have found that non-revived

actions are considered in a state of |linbo. See Daniel v.

Fourth and Market, Ky. App., 445 S.W2d 699 (1968). Hardin

County asserts that Bessie WI kerson’s case was not pending at
the tinme the insolvency order was entered, but was rather “in

linmbo.” As the case was in active litigation prior to

-5-



W kerson’s death, and was stayed prior to expiration of the
revival period, we hold that the case was in fact pending at the
time of the stay, and therefore nmay be revived after the stay is
lifted.

Kent ucky | aw provi des that actions instituted by a now
deceased person nust be revived within one year fromthe
decedent’ s date of death, or nust be dism ssed at the request of

t he defendant. Snyder v. Snyder, Ky. App., 769 S.wW2d 70, 72

(1989). Appellee, Cynthia Hall, cites to Hammons v. Trento,

Inc., Ky., 887 S.W2d 336 (1994), which states that “the

[Limtations] period set forth in the Statute [KRS 395.278] is
mandat ory and not subject to enlargenent.” Hall contends that
this | anguage prohibits inposition of a tolling of the
Limtations period for revival of a decedent’s claimfor any
reason.

No authority is provided in support of the contention
that a stay is an enlargenent of tine in which to file an
action, such that it would be prohibited by the applicable
Statute and rel ated caselaw. The stay is provided by Statute
for the benefit of the insured party, and may not be used as a
weapon to prejudice the rights of litigants seeking reconpense
fromthe insured. The stay does not constitute an inperm ssible

enl argenent of time in which to revive the action.



For this reason, the case is reversed and remanded to
the Hardin Circuit Court for proceedings consistent wwth this
Opi ni on.

McANULTY, JUDGE, CONCURS.

M NTON, JUDGE, DI SSENTS.

M NTON, JUDGE, DI SSENTING | respectfully dissent.
As a result of Bessie WIkerson's death, the status of her
personal injury claimin the circuit court was — using

term nology fromDaniel v. Fourth and Market, Inc. — in a state

of linbo. This claimwould remain in linbo until a persona
representative took steps to revive the action under KRS
395.278. As discussed in Daniel, “reviver is not a sinple
matter of straightening up the record of a lawsuit.” 1d. at
688. “[Rlevivor is much in the nature of a new action as

di stingui shed froman act done during the course of a
proceeding....” 1d. Since the claimwas in |inbo, not pending,
when the insurer becane insolvent, | do not agree that KRS

304. 36. 085 ever prevented Bessie WI kerson's persona
representative fromtaking steps to revive this action. This
nmeans that the mandatory tine limtation for revival could not
have been tolled by any stay, automatic or otherw se, created by
KRS 304.36-085. So | would affirmthe circuit court’s

di sm ssal
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