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BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.
BARBER, JUDGE: Appellant, Ricky Dale Railey (Railey), appeals
fromthe denial of his post-conviction RCr 11.42 request for
relief fromplea of guilty and sentence thereon. W affirmthe
trial court’s denial of the request for post-conviction relief.
Rail ey and his girlfriend engaged in an altercation.
Rai |l ey went out to target shoot afterwards. Railey clains that
his pistol accidentally discharged while he was returning it to

the closet after target practice. The shot struck and injured



his girlfriend. During questioning by the police, the
girlfriend contended that Railey had assaulted her twice in the
past. The girlfriend described an incident where Rail ey beat
her severely with a belt, and a second incident in which he held
a knife to her throat and cut her. The knife wound |eft
scarring on the victims neck. Railey clains that the prior
incidents were nerely “lover’s play.” Railey was charged with
assault, first degree, for the shooting, and two counts of
assault, second degree, for the prior actions. Railey contends
that his counsel coerced himinto pleading guilty to the charges
against him Following entry of a guilty plea, Railey filed a
notion for post-conviction relief pursuant to RCr 11.42. The
court denied the notion to vacate the judgnent and sentence.

Rai |l ey argues that the trial court erred in denying
hi m an evidentiary hearing on his claimof ineffective
assi stance of counsel. Railey contends that one of his co-
counsel urged himto plead guilty, while the other wanted to
take the case to trial. As the trial court noted in its order
overruling the notion for post-conviction relief, the differing
opi ni ons of co-counsel educated Railey as to the options
available to himprior to entry of the guilty plea.

Railey clains that the trial court erred in
determ ning that he had not been denied effective assistance of

counsel prior to entering his guilty plea. Railey asserts that
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counsel failed to adequately investigate the charges agai nst

him or to prepare an appropriate trial strategy. The tria
court held that the record showed invol venent and preparation by
def ense counsel, including a review of the Conmonweal th’'s

conpl ete discl osure of evidence, and a bond hearing invol ving
extensive testinony by the conpl ai ni ng w tness.

Strickland v. Washington, 466 U S. 668, 104 S. Ct.

2052, 80 L. Ed. 2d 674 (1984) provides the test for evaluating a
claimof ineffective assistance of counsel. First, the

def endant nust show that counsel’s performance was deficient,

and that the errors resulting were so serious that it was as

t hough defendant had no attorney. Next, the defendant nust show
that he was deprived of a fair trial as a result of counsel’s
errors. 466 U. S. at 688. Kentucky |aw requires a show ng by

t he defendant that “absent the errors by trial counsel, there is

a ‘reasonabl e probability that the result woul d have been

different. Norton v. Commonweal th, Ky., 63 S.W3d 177 (2001).

The trial court found that Railey had not nmade such a show ng.
A circuit court decision wll not be reversed absent a finding

that the decision was clearly erroneous. Comonwealth v.

Paxton, Ky., 945 S.W2d 424, 425 (1997). The Marion circuit
court’s ruling is not clearly erroneous. For this reason, the
order denying relief is affirmed. Entry of a guilty plea waives

all defenses except the claimthat the indictnent does not
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charge a public offense. Hughes v. Conmonweal th, Ky., 875

S.W2d 99 (1994).

Rai |l ey asserts that the trial court erred in finding
his guilty plea to have been educated and voluntary. The tria
court noted that the court held a careful inquiry as required by

Boykin v. Alabama, 395 U S. 238, 242, 89 S. (. 1709, 23 L. Ed.

2d 274 (1969) prior to accepting the guilty plea. The
statenents made by Railey on the record show that his plea was
voluntary, and made knowi ngly and intelligently. Railey
informed the court of his nmental state prior to entering the
plea. He stated that he was not under the influence of any
stimulants. Railey affirnmed that he had anple opportunity to
di scuss the evidence and options available to himw th counsel,
and that nothing further renmained to be discussed wth counsel.
Rail ey also stated that he believed his attorneys were fully
i nformed regarding the case. The court reviewed Railey’s
constitutional rights with himand infornmed himof the possible
penalties he was facing, and the sentence he was agreeing to if
he entered the plea.

Where, as here, the record supports the finding that a
plea was freely, knowingly and intelligently nmade, the

conviction will not be reversed. Bronk v. Comonweal th, Ky., 58

S.W3d 482 (2001). Further, as the Conmonweal th notes, Railey

signed a “Wai ver of Further Proceedings with Petition to Enter
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Plea of GQuilty,” and counsel signed a “Certificate of Counsel”
showi ng that Railey had been notified of his rights prior to
entry of the plea. The Kentucky Suprenme Court has held that the
signing of such docunents is sufficient to prove that a plea is

freely and intelligently entered into. Comonwealth v.

Crawford, Ky., 789 S.W2d 779, 780 (1990).

Railey clainms that the court erroneously denied his
request to proceed in forma pauperis. The record shows that the
court permtted Railey to proceed in forma pauperis with regard
to paynment of fees and costs. Railey was required to pay no
filing fee in circuit court, and was allowed to pay a reduced
filing fee of $50 on appeal. Railey contends that he was
entitled to appeal as of right, and should not have to pay a
filing fee for the appeal. The law permts inposition of fees
in accordance with a defendant’s ability to pay. Donovan v.

Commonweal th, Ky. App., 60 S.W3d 581, 584 (2001). W find no

reversible error in the circuit court’s determnation. Railey
al so contends that he was inproperly denied appointed counsel to
handl e his notion. The court denied Railey s request that
counsel be appointed to prepare his notion and argunent.

Kent ucky | aw does not require appoi ntnment of counsel where an
evidentiary hearing will not be necessary. Fraser v.

Commonweal th, Ky., 59 S.W3d 448, 453, citing Henphill wv.

Commonweal th, Ky., 448 S.W2d 60, 63 (1969). As the issues
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before the court were all evident fromthe record, no need for
counsel was shown. The circuit court’s decision is affirnmed.
Rai |l ey argues that there was a rel ationship between
the trial court and the prosecution such that the judge shoul d
have recused hinself. The record shows that the judge is the
nephew of the Commonwealth’s Attorney. This relationship was
previ ously known to defense counsel, and was made known to al
parties before trial. Railey was notified of the relationshinp,
and wai ved the disqualification of the judge. The appell ant
must show bias on the part of the court such that the judge

could not be inpartial in the case. Brand v. Commonweal t h, Ky.

App., 939 S.W2d 358, 359 (1997). No evidence of bias is
presented by Railey, other than the contention that he was
denied bail. The trial court is vested with the discretion to

determ ne whether bail is appropriate. Abrahamv. Commonwealt h,

Ky. App., 565 S.W2d 152, 158 (1977). Railey has nade no
showing that the trial court abused its discretion. The claim
that Railey' s constitutional rights were prejudiced is
unsupported by the record before this Court. W affirmthe
trial court’s ruling.

Rai l ey objects to the denial of his request for an
evidentiary hearing. The |aw does not require such a hearing
unl ess a material issue of fact cannot be concl usively proven or

di sproven from an exam nation of the record. Fraser v.
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Commonweal th, Ky., 59 S.W2d 448, 452 (2001). After review of

the record, the trial court concluded that all issues raised by
Rai |l ey could be determ ned based on the record. W agree.

The Order of the Marion Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Ricky D. Railey, Pro Se Gregory D. Stunbo
Central G ty, Kentucky Attorney Ceneral of Kentucky

M chael L. Harned
Assi stant Attorney General
Frankfort, Kentucky



