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BEFORE: KNOPF, TAYLOR, AND VANMETER, JUDGES.
TAYLOR, JUDGE: Enory M Davis and Carol Davis bring this appeal
froma Summary Judgnent of the Jefferson Circuit Court entered
on Septenber 23, 2003, awardi ng Stockyards Bank & Trust Conpany
the sum of $127,869.09 plus attorney’s fees and costs. W
affirm

This dispute has its genesis in the sale of S.B. d ass
Company, Inc. (S.B. Gass) located in Louisville, Kentucky.

Since 1986, S.B. d ass was owned by appellants, and appell ee had



extended S.B. d ass nunerous | oans. These |oans were personally
guar anteed by appellants; however, S.B. 3 ass was the primary
debtor on the | oans.

In 1998, appellants began negotiations with Kenneth
Mtan for the sale of S.B. Aass. The parties desired Mtan to
personal |y guarantee the S.B. dass |loans and to obtain a
rel ease of appellants’ guarantees. Eventually, appellee
rejected Mtan' s | oan application and so i nforned appel |l ants.
Appel | ee asserted the | oan denial was because of Mtan's | ack of
[iquid collateral and because Mtan was an out-of-state
resi dent.

Nevert hel ess, appellants sold the stock of S.B. d ass
to Mtan Devel opnment Division, Inc. A portion of the purchase
price was financed by appellants through a prom ssory note
secured by a lien on S.B. dass’s assets. Appellants renai ned
as guarantors on the S.B. dass |oans to appell ee but obtained
Mtan’s personal guaranty for the debt that they would renmain
liable for to appellee.

Wthin a short tine after the sale, Mtan “swept” the
banki ng accounts of S.B. dass, and S.B. d ass’s checks,

i ncludi ng payroll checks, began to be returned for insufficient
funds. Wthin forty days of the sale, appellee closed S. B.
G ass’s account, and S.B. G ass defaulted on the loans to

appel | ee, upon which appellants were still guarantors thereof.
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Mtan al so defaulted on the prom ssory note and personal
guarantee to appell ants.

As a result, appellants filed an action to enforce
Mtan' s prom ssory note and to secure the assets of S.B. d ass
as collateral. Appellants also alleged that appellee breached
its fiduciary duty to themand was “guilty” of crimna
facilitation. Appellee then sought to recover agai nst
appel l ants, as guarantors, for the balance owed on the bank
| oans.

Utimately, the circuit court entered summary judgnent
in favor of appellee. The circuit court awarded appell ee
$127,869.09, or the outstanding note to the bank, plus
attorney’s fees in the amount of $38,415.50 and court costs of
$2,303.50.* This appeal follows.

Appel l ants contend the circuit court erroneously
entered summary judgnment in favor of appellee. Sumrary judgnent
IS proper where there exist no material issues of fact and

novant is entitled to judgnment as a matter of law. Steel vest,

Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476 (Ky.

1991).
Appel l ants argue that material issues of fact exist
upon whet her appel |l ee breached a fiduciary duty it owed

appel | ants and whet her appellee commtted crimnal facilitation

! The circuit court’s summary judgnent included Ky. R G v. P. 54.02 | anguage.
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to which it would be answerable by civil renedy. W have
reviewed the erudite opinion of the circuit court and are
conpelled to agree with it. Accordingly, we adopt its well-
reasoned opi ni on herein:

In this case Plaintiffs contend two
crinmes were conmitted by Mtan and
facilitated by the Bank: theft by deception,
KRS 514. 040 and defraudi ng secured
creditors, KRS 517.060. The theft by
deception claimis premsed on Mtan and his
conpani es, including S.B. d ass, passing
“bad” checks. Plaintiffs have focused on
checks drawn on a PNC Bank account for which
Stock Yards Bank is the payee as well as
payrol |l and vendor checks drawn on a Stock
Yards Bank account. As to the forner checks
t he Bank, as payee, is actually the victim
of the thefts not one who aided in their
conmi ssion. As to the latter checks, the
Bank stands in no different position than
any ot her bank which has a custoner witing
checks with insufficient funds. |In essence,
Plaintiffs are claimng (w thout any |ega
authority) that financial institutions are
facilitating theft when a custoner “bounces”
several checks. Even if at sone point after
repeated witing of bad checks a bank could
bear sone responsibility, as Plaintiffs
acknow edge in this case, the Bank cl osed
the S.B. dass account within days of the
recei pt of multiple checks witten by Mtan
on insufficient funds. Moreover, to the
extent S.B. 3 ass, the drawer, committed
t heft by deception through the issuance of
bad checks, Plaintiffs would only have
standing to recover as to the check or
checks witten to them personally.

Certainly there is no credi ble basis, even
at this stage of the proceedings, to
concl ude that the Bank knew that M tan/S. B.
A ass was conmmitting or intending to comit
theft by deception as to the Plaintiffs and
that the Bank intended to aid in the



commi ssion of that crime by providing neans
or opportunity.

Def raudi ng a secured creditor occurs
when a person “destroys, renoves, conceals,
encunbers, transfers, or otherw se deals
with property subject to a security interest
with intent unlawfully to hinder enforcenent
of that interest.” The difficulty with
Plaintiffs’ position on this claimis the
same as with the check for which the Bank
was payee. Any property subject to a
security interest in favor of Plaintiffs was
subject to a superior security interest in
favor of the Bank. Thus, if the Bank
facilitated destruction, renoval or other
interference with S.B. d ass property by
Mtan, the primary victimwas the Bank
itself. This convoluted crimna
facilitation claimwould require a finding
t hat the Bank knowi ngly aided Mtan in his
defrauding of Plaintiffs by providing Mtan
with the neans or opportunity to destroy,
renove, encunber, transfer or otherw se dea
with S.B. G ass property (which the Bank had
a superior interest in) with the intent to
unl awful Iy hinder Plaintiffs’ security
interest in that same property. Utimtely,
Plaintiffs have nothing nore than their
personal belief that the Bank shoul d have
acted nmore quickly in calling the S.B. d ass
| oan and taking possession of the property.
Again Plaintiffs offer absolutely no | ega
authority for the proposition that a bank
can be a crimnal facilitator in the
defraudi ng of a secured creditor (wth a
subordinate security interest) sinply by the
manner in which it exercises its discretion
to call a |oan due.

In essence, Plaintiffs have concl uded
that Kenneth Mtan is a crimnal and that
t he Bank shoul d be responsible for
facilitating his crimnal activities. The
broad brush with which Plaintiffs paint this
picture is not sufficient. Plaintiffs’
crimnal facilitation argunment does not
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survive a review of the rel evant statutes
and the facts. The Bank is entitled to
sunmary judgnment on the crimna
facilitation claim

Plaintiffs’ final claimis for breach
of fiduciary duty. The Bank responds to
this claimby noting initially that a
banki ng rel ati onshi p al one does not
constitute a fiduciary relationship and the
ci rcunst ances under which a relationship
ari ses have been narrowy defined in
Kentucky. Plaintiffs and the Bank
acknow edge that the legal relationship
between themis best defined by the Kentucky
Suprene Court in Steelvest, Inc. v.
Scansteel Service Center, Inc., Ky., 807
S.W2d 476,485 (1991).

First National Bank states that
Lucas and his corporation occupi ed
no confidential relationship with
t he bank and they were nerely | oan
custonmers. However, because the
ci rcunst ances which may create a
fiduciary relationship are so
varied, it is extrenely difficult,
if not inpossible, to forrmulate a
conprehensive definition of it
that would fully and adequately
enbrace all cases. Neverthel ess,
as a general rule, we can conclude
that such a relationship is one
founded on trust or confidence
reposed by one person in the
integrity and fidelity of another
and whi ch al so necessarily

i nvol ves an undertaking in which a
duty is created in one person to
act primarily for another benefit
in mtters connected wth such
undert aki ng.

The Bank correctly notes that in this
case the borrower/custoner was S.B. d ass.
Plaintiffs, the former owners of S.B. d ass,
were the guarantors on proni ssory notes made
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by S.B. dass and, as a result, nortgaged
their own property to secure the corporate
debt. The Bank correctly notes that its
duty to its actual custonmer, S.B. d ass, was
primary.

In Steel vest, the bank had a current
banki ng relationship with both the
corporation, Steelvest, and its president,
Wl liam Lucas. Lucas had a personal | oan
with the bank and the Suprene Court
concl uded he had “reposed a certain degree
of trust and confidence” in that bank by
di scl osing confidential information in order
to obtain that personal loan. |d. at 486.
The bank had al so financed Scansteel, a
conpetitor of Steelvest forned by a
St eel vest executive while he was stil
enpl oyed by Steelvest. 1In this context the
Court st ated:

The bank may have breached this
fiduciary relationship by agreeing
to lend noney to Scanlan to help
hi m f orm Scansteel wth the
know edge that such formation
could have an adverse effect on
Steelvest. There is also a

| egitimate factual question
concerni ng whether First Nationa
i mproperly used and relied upon
certain information concerning
St eel vest obtained from Lucas in
processing his | oan when it
proceeded to finance Scansteel.

807 S.W2d at 486.

Qovi ously the factual scenario before
this Court is very difficult. The guarantor
of a corporate note is alleging a fiduciary
relati onship which required the Bank to
di scl ose confidential financial information
about the purchaser of 100% of the stock in
the corporation and to assert the bank’s
superior security interest in that
corporation’s assets.



Plaintiffs first alleged breach would
require the Bank to violate its
responsibility to maintain in confidence al
financial information provided by custoners
and potential customers. Assuming a
fiduciary relationship did exist between the
Bank and Plaintiffs, as guarantors of S. B.
G ass debt, there is no credible |egal
argunent that such duty included the
obligation to disclose confidentia
i nformation provided by Mtan, an individua
to whom the Bank declined a | oan.

Al t hough Plaintiffs suggest that ful
di scl osure of Mtan s finances by the Bank
woul d have enlightened them the evidence
establishes that while the Bank rejected
Mtan' s | oan application wi thout reviewi ng a
credit report, the report actually reveal ed
only a $129,000 lien with all other debts
satisfactorily paid. Thus, the only
evidence in the record is that the credit
report was “good.”

As to the Bank’s perceived “sl ow
action after the sale of S.B. dass, the
record reflects that Plaintiffs’ |awer
assured the Bank that its own position was
secure after Plaintiffs sold their stock to
Mtan. Plaintiffs state:

First, there was no doubt that

St ock Yards Bank very well knew
that there had been a manageri al
change without its permssion. In
poi nt of fact, M. Jenkins noted
that they were not going to act on
that issue “at that tinme.” This
obvi ous inplication was they were
going to “wait and see” what
occurred. There was no wai ver of
this default provision by Stock
Yards Bank. Mboreover, SB d ass,
Inc. had defaulted on its | oan
paynents. The Bank, by its
secured interest and | oan
agreenents, had the right to
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accel erate and demand full paynent
of all notes, and to, if it felt
its security threatened, to cone
in and take possession of those
assets. There is no question that
SB d ass, Inc. had defaulted on
its | oan paynents.

By doi ng not hing, the Bank
facilitated M. Mtan s ongoi ng
crinmes of devastating the assets
of SB 3 ass, Inc. As noted above,
on or about Cctober 27, 1998, the
of ficer of the Bank nmade a
determination that their assets
were “in jeopardy” and yet
thereafter, did nothing except
pursue the Davis’.

Under st andabl y t he Bank protest that the

Cct ober 27, 1998 “jeopardy” situation was
Plaintiffs’ own sale of the SB 3 ass stock
wi thout inform ng the Bank, a sale that was
followed by Plaintiffs’ attorneys assuring
the Bank its | oan was secure. As to post-
Cct ober devel opnents, Plaintiffs are
factually wong in stating that the Bank did
not hi ng but pursue the Plaintiffs on the SB
G ass debt: the record reflects that the
corporate assets were ultimately sold
pursuant to the Bank’s tendered Judgnment and
O der of Sale. Finally, there is no | ega

or factual basis for concluding that the
Bank’s course of action in foreclosing on
its loan to S.B. d ass exposes it to breach
of fiduciary duty liability to the
guarantors of that | oan.

Wiile we certainly enpathize with appellants’
situation, we cannot conclude that appell ee breached any
fiduciary duty or conmtted crimnal facilitation; rather, the
situation is the cul m nation of poor business decisions coupled

Wi t h unscrupul ous busi ness practices. In sum we are of the
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opinion the circuit court properly entered summary judgnent in
favor of appell ee.
For the foregoing reasons the Summary Judgnent of the

Jefferson Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF AND ORAL ARGUMENT FOR
APPELLEE
J. Fox DeMbi sey
Jonathan E. Breitenstein Edward L. Gl | oway
Loui svill e, Kentucky Ackerson & Yann, P.S.C

Loui sville, Kentucky
ORAL ARGUMENT FOR APPELLANT:

J. Fox DeMbi sey
Loui sville, Kentucky
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