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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
HUDDLESTON, SENI OR JUDGE: Del ores Ann Loesch appeals from a
McCracken Family Court order that granted her ex-husband’ s
nmotion to nodify custody of their son. Del ores argues that the
famly court erred in failing to make a record of a private

interview it conducted with the child, and in determning that

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



it was in the child s best interest for the father to assune the
role of primary custodi an.

Del ores and Wayne M chael Loesch’s nmarriage was
di ssolved in 1996. Shane, the child who is the subject of this
appeal, was born in 1991. Under the terns of the decree of
di ssolution, Delores was granted sole custody of Shane, while
Wayne was granted liberal visitation rights. At sone point
followng the dissolution, Delores inforned Wayne that she and
Shane were noving to Florida. Wayne relocated to M dway,
Al abama, in order to be closer to Shane. About three nonths
| ater, however, Delores and Shane noved back to Kentucky.
Wayne, who has renmarried, still lives in Al abama, approxinately
a sixteen-hour drive from McCracken County. He works as a truck
driver and is at hone only on weekends.

Del ores also remarried. Her relationship with her
second husband, David Freeman, was troubl ed. She and Shane
noved at |least nine tines, and Shane attended four different
schools during a seven-year period. On one occasion, Freenman
“ki cked them out” of his nobile hone. The marriage to Freeman
eventual ly ended in divorce. Shane experienced serious acadenic
and disciplinary problenms at school. He was also involved in
fights with other children on the school bus and at the nobile
home park where he lived with his nother. Del ores contacted

Wayne to discuss having Shane evaluated for attention deficit
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hyperactivity disorder during Shane’s summer visit wth his
f at her. Wayne agreed, and Delores delivered Shane’'s schoo
records to him Wayne clainmed to be shocked by what he found in
the school records. In August 2003, Wayne filed a notion to
nmodi fy custody of Shane.

The case canme before the famly court for a hearing on
Cct ober 20, 2003. On Septenber 30, 2003, Delores had filed a
“Mdtion to Interview Child in Chanbers” in which she asked the
court to interview Shane “to ascertain his wishes as to any
nodi fication of the current custody arrangenent.” At the
conclusion of the October 20 hearing, Delores repeated her
request for an interview The judge accordingly spoke wth
Shane in chanbers for approximately five mnutes. Neither party
nor their attorneys were present at the interview When the
interview was over, the judge reported that she had asked Shane
about donmestic violence in his home. In prior testinony Del ores
had stated that Shane had heard verbal abuse during the course
of her relationship with Freeman. The judge said that Shane had
told her he had al so w tnessed donestic violence between Del ores
and Freeman. Delores then acknow edged that she had been pushed
or shoved by Freeman. The judge also reported that the only
other information she could glean from Shane was that his nother

was nice to himand that he did not want a change in cust ody.



An order was entered on October 24, 2003, granting

Del ores and Wayne joint custody of Shane. Wayne was desi gnated

as the primary and residential custodian. Del ores was granted
secondary custody and liberal visitation rights. Thi s appeal
fol | oned.

Del ores contends that the court’s failure to record
the interview with Shane was reversible error under Kentucky
Revised Statutes (KRS) 403.290(1), which states that in child
cust ody proceedi ngs,

[t]he court may interview the <child in chanbers to
ascertain the child's wshes as to his custodian and as to
visitation. The court may permt counsel to be present at
the interview The court shall cause a record of the
interview to be nmade and to be part of the record in the
case.

Al t hough we agree that the court should have recorded
the interview with Shane, we do not agree that the failure to do
so was an error that nerits reversal of the custody order. CQur
decision is based on two considerations: first, the detailed
account provided by the court of the interview with Shane was
sufficient to neet the statutory requirenment that it be
recorded; and second, the interview with Shane was not the
principal factor underlying the court’s decision to nodify the

cust ody arrangenents.



The record shows that the judge immediately reported
the contents of her brief conversation with Shane to the parties
upon her return to the courtroom Del ores made no request at
any time for a nechanical recording of the interview, nor did
she chall enge what Shane said in the interview Under our case
law, the record of the interview thus provided by the court was
sufficient to fulfill the requirenents of the statute. It is
clearly distinguishable from the situation in Schwartz v.
Schwartz,? a case that predates the statute, and in which the
only account in the record of an in canera interview with the
children was “[a]t this tinme the Judge sees the Schwartz

children in his chanbers.”?

The Schwartz court stressed that if
the testinony of the children was used at least in part as a
basis for the court’s decision regarding custody, the testinony
shoul d be reported in order to preserve it for appellate review?
In this case, the judge’'s account of the interview was
sufficiently detailed and thorough to preserve its contents for
our review.

Furthernore, the court did not rely primarily on the

interview wth Shane in mking its custody nodification

decision. In Holt v. Chenault,® the Kentucky Supreme Court held

that it was inpermssible for a court to nodify a prior custody

382 S.W2d 851 (Ky. 1964).
Id. at 853.

Id.

722 S.W3d 897 (Ky. 1987).
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decree based primarily on the wishes of the child that were
di scl osed during a sealed in camera interview ® Shane’s w shes
were not the primary factor underlying the court’s decision in
this case; indeed, Shane expressed the desire to remain with his
not her .

The Kentucky Supreme Court recently summarized the
reasons underlying the requirenment that such interviews wth
children be recorded:

In an action concerning custody or visitation, any
procedure whereby the trial court prohibits disclosure of
the transcript of a child s interview to the parties raises
significant due process questions. The parties are
entitled to know what evidence is used or relied upon by
the trial court, and have the right generally to present
rebutting evidence or to cross-exam ne unless such right is
wai ved. If a trial court accepts and acts upon statenments
made by the child during the in canmera interview, it is
mani festly unfair not to record and disclose the contents
of the interview in order to provide an opportunity for
rebuttal .’

The contents of the interview wth Shane were fully
di scl osed, and Delores was provided an opportunity to rebut his

remar ks, which she could not. She instead admtted that her

6 1d. at 898.
7 Couch v. Couch, 146 S.W3d 923, 925 (Ky. 2004).
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prior testinony had been inconplete in regard to the issue of
donestic viol ence.

We conclude that the famly court’s failure to record
by nechani cal nmeans the interview with Shane was not a nateri al

8 and therefore does not warrant reversal of the

procedural error,
court’s deci sion.

Del ores’ second argunent concerns Wayne’'s enpl oynent
as an over-the-road trucker who is only at hone on weekends.
Del ores contends that Wayne’'s wife, Shane’'s stepnother, wll be
her son’s primary custodian on weekdays, and that the court
order has effectively placed Shane in the custody of a non-
parent .

Qur st andard when revi ewi ng a child cust ody
determnation is whether the trial court’s findings of fact are
clearly erroneous.® Findings of fact are clearly erroneous if

they are nanifestly against the weight of the evidence.? A

trial court’s decision regarding custody will not be disturbed

8 Ky. R Cv. Proc. (CR) 61.01 provides, in relevant part, that: “[No error

or defect in any ruling or order or in anything done or omitted by the court
is ground for granting a new trial or for . . . vacating, nodifying or

otherwi se disturbing [an] order, unless refusal to take such action appears

to the court inconsistent with substantial justice. The court at every stage

of the proceeding must disregard any error which does not affect the

substantial rights of the parties.”

® See CR 52.01; Reichle v. Reichle, 719 S.W2d 442, 444 (Ky. 1986).

0°wells v. Wlls, 412 S.W2d 568, 570 (Ky. 1967).




absent an abuse of discretion.?!? Abuse of discretion inplies
that the trial court’s decision is unreasonable or unfair.?'?

On the issue of Wayne’'s work schedul e, the court order
noted as foll ows:

The Court has heard nothing to indicate the child would not
be in a better environment to live wth his father.
Al though the father is an over-the-road truck driver, he
will be honme every weekend, and he can influence the child,
as the child will be living in his household even when he
is out of town.

W have reviewed the record and have determ ned that
these findings by the court are not nanifestly against the
wei ght of the evidence and therefore are not clearly erroneous.
Substantial evidence was offered to show that Shane was
exhi biting severe social and academ c problens while in Delores’
custody. These included poor grades, physical violence directed
at other children, particularly younger girls, and disciplinary
infractions at school that were serious enough to nerit
suspensi on. Based on the evidence, the court’s decision that
the benefits of placing Shane in his father’s primry
residential custody outweigh the effects of his father’s absence

during the week was neither unfair nor unreasonabl e.

1 Cherry v. Cherry, 634 S.W2d 423, 425 (Ky. 1982).
12 Kuprion v. Fitzgerald, 888 S.W2d 679, 684 (Ky. 1994).

- 8-



For the

af firned.
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