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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.
SCHRODER, JUDGE: A licensed thoroughbred trai ner appeals an

order of the Franklin Crcuit Court which affirnmed an opinion of



t he Kentucky Racing Conmi ssion! which affirmed and adopted a
hearing officer’s recomendati on to suspend the trainer for 150
days after one of his horses tested positive for Prozac. The
trainer did not overconme the presunption created by 810 KAR
1: 018 Section 3(3), nor did he show the penalty was
unreasonable. Hence we affirm

WIlliamE. Deaton (Deaton) is a licensed thoroughbred
trainer with a contract to train and race horses owned by Dr.
Joseph E. Kutz. Deaton and Kutz considered the possibility that
one of their horses, Explodo Red, expended too nuch energy prior
to races due to his nervous nature. They also discussed
possi bl e solutions, including the possibility of using
tranquilizers to inprove the horse’'s performance. Dr. Kutz
pl aced Prozac into sonme liquid glucosam ne and gave the m xture
to Deaton, who fed it to Explodo Red (in with his feed), three
times daily, for approximtely ten days. On February 17, 2002,
Expl odo Red was entered into a claimng race at Turfway Park
where he finished second. The standard testing of his urine
sanpl e reveal ed the Prozac, which is a prohibited substance for
horses in racing.

The Racing Stewards disqualified Explodo Red’ s second
pl ace finish and suspended Deaton for 150 days. Dr. Kutz was

al so disciplined but that case is not before this Court. Deaton

! Kentucky Horse Racing Authority is the successor to the Kentucky Racing
Comm ssi on.



appeal ed his suspension. Dr. Kutz wote a letter to the

Comm ssion in which he confessed to placing Prozac into the

Equi nyl bottle that Deaton fed to Explodo Red. Dr. Kutz al so
mai nt ai ned that Deaton did not know the Prozac was in the

m xture. The hearing officer for the Conm ssion found that

Deat on did not know the m xture contai ned Prozac. Nevert hel ess,
t he hearing officer also concluded that:

6. Under 810 KAR 1:008, section 3
subsection (4) the trainer bears primry
responsibility for the condition of al
horses trained by himto ensure that no
horse will race with prohibited drugs or
nmedi cati on.

7. Under 810 KAR 1:018, Section (3),
subsection (2) a trainer is subject to

di sciplinary action if he participated in
any manner in the adm nistration of a banned
subst ance.

8. In light of the stipulations, WIIliam
Deaton vi ol ated regul ati ons of 810 KAR

1: 008, Section 3, subsection (4) and 810 KAR
1: 018 Section (3), subsection (2).

9. Deaton asserts that the penalty inposed
by the Stewards is inappropriate for the

m sconduct because Dr. Kutz added the Prozac
to the feed m xture he gave to Deaton. |If

t he Kentucky Racing Comm ssion were to
accept the assertion 810 KAR 1: 008 Section
(3) subsection (4) woul d be rendered
meani ngl ess. The regul ati on was promnul gat ed
to stop the very abuse, which occurred in
this case. Deaton is responsible for the
care of the horses he races and it is his
responsibility to be sure that those horse
[sic] race free of prohibited drugs or

medi cations. |f Deaton is to accept any

m xture to be given to the horse from any

-3-



ot her person, even the owner of the horse,

he is under an obligation to be sure that

the m xture does not contain any prohibited

drug or nedication which would be in the

horse’s system on race day.

10. The Stewards are given the authority to

suspend a |icensee for violation of an

adm nistrative regulation as my be deened

appropriate in keeping with the seriousness

of the violation. Prozac is a Cass 2 drug,

whi ch has a high potential for affecting the

outconme of a race. As nost other Cass 2

drugs [P]rozac is intended to alter the

consci ousness or the psychic state of

humans, and has no approved or indicated use

in a horse.

The Comm ssion adopted the hearing officer’s findings of fact
and concl usions of |aw and upheld the 150-day suspension.

On appeal to the circuit court, Deaton contended the
burden of proof was wongly placed upon himand the penalty was
not justified. Deaton argued that the burden of proof was
i mproperly shifted fromthe Commission to the trainer, asserting
that 810 KAR 1:018, Sections 1 and 3 conflicts with KRS 13B. 090,
whi ch puts the burden of proof in adm nistrative hearings on the
Commi ssion. The Am cus Brief also stresses this argunment. The
circuit court affirmed, reasoning that the regulations did not
anount to “burden shifting” but created an affirmative defense,
and that the evidence showed Deaton did not exercise reasonable
care, nuch less a high degree of care, in safeguarding the

hor se.



On appeal to this Court, Deaton alleges the
Comm ssion’s findings of fact are arbitrary and the concl usi ons
of |law were erroneous. Specifically, he contends 810 KAR 1: 018,
Section 3, subsection (3)(a) requires the Comm ssion to show
that Deaton failed to exercise a “high degree of care” in
saf eguardi ng the horse fromtanpering, that the Comm ssion’s
ruling nmade Deaton an insurer.

It is inportant for our analysis to reviewthe
adm nistrative regul ations involved. 810 KAR 1:008, Section 3,
states, in part: “Alicensed trainer shall bear primry
responsi bility for the proper care, health, training condition,
safety, and protection against the adm nistration of prohibited
drugs or nedi cation of horses in his charge.” 810 KAR 1:018,
Section 1 provides, in part: “(1) Wile participating in a
race, a horse shall not carry in its body any nedication, drug,
substance, or netabolic derivative, that: . . . (b) Could serve
as a. . . tranquilizer . . . .7 810 KAR 1:018, Section 3(3)
provides, in part:

If the comm ssion determ nes that a horse

had been adm ni stered a nedi cation, drug,

substance, or netabolic derivative thereof

in violation of Section 1 or 2 of this

adm ni strative regulation, a |licensed

trai ner, assistant trainer, groom stable

wat chman, or ot her person having the

i mredi ate care and custody of a horse

governed by the provisions of this
adm ni strative regul ation shall be subject



to disciplinary action if he does not
establ i sh that he had:

(a) Not been negligent by failing to
exerci se a high degree of care in
saf eguardi ng the horse from tanpering.

This | ast section creates a presunption the trainer

has to rebut. It does not change the burden of proof in 810 KAR
1: 018, Section 3(3), or even KRS 13B.090(7). 1In a simlar case

i nvol vi ng harness racing (governed by Title 811 of the KAR), a
panel of this Court dealt with simlar regulations. Allen v.

Kent ucky Horse Racing Authority, Ky. App., 136 S.W3d 54 (2004),

i nvol ved a harness race at the Red Ml e Racetrack in Lexington
and a horse named CR Conmando. Urine tests after two races
revealed flunixin (an anti-inflamuatory drug) in CR Commando’ s
urine and the purse noney in both races was ordered returned and
the owner/trainer fined. 811 KAR 1:090, Section 5 also creates
a presunption:

If the post-race test or tests prescribed in
Section 1 of this admnistrative regul ation
di scl ose the presence in a horse of any

medi cation, stinulant, sedative, depressant,
| ocal anesthetic, or any foreign substance
except as provided by Sections 14 and 15 of
this adm nistrative regulation, in any
anount, it shall be presuned that the
substance was admi ni stered by the person
having control, care, or custody of the

hor se.

Al so, 811 KAR 1:090, Section 7 provides, in part: “(1) A

trainer shall be responsible at all tinmes for the condition of



all horses trained by him” The Allen Court referred to this as

the “trainer responsibility rule.” Alen, 136 S W3d at 61. 1In
approving the creation of the presunption, the Allen Court cited

wi th approval, the case of Casse v. New York State Racing &

Wagering Bd., 70 N Y.2d 589, 523 N Y.S. 2d 423, 517 N E. 2d 1309

(1987). Allen noted the New York Court upheld the validity of

the trainer responsibility rule and quoted fromthat opinion,
wi th approval:

Moreover, the trainer responsibility rule is
a practical and effective nmeans of pronoting
these State interests — both in deterring
violations and in enforcing sanctions. The
i mposition of strict responsibility conpels
trainers to exercise a high degree of
vigilance in guarding their horses and to
report any illicit use of drugs, nedications
or other restricted substances by other

i ndi vi dual s havi ng access to their horses.
Addi tionally, the rebuttable presunption of
responsibility facilitates the very
difficult enforcenment of the restrictions on
the use of drugs and ot her substances in
horse racing. Indeed, it would be virtually
i npossi ble to regul ate the adm ni stering of
drugs to race horses if the trainers, the
individuals primarily responsible for the
care and condition of their horses, could
not be held accountable for the illicit
druggi ng of their horses or for the failure
either to safeguard their horses agai nst
such drugging or to identify the person
actually at fault. It is not surprising,
therefore, that trainer responsibility rules
have been uphel d, al nbst wi thout exception,
in other jurisdictions.

Allen at 62, quoting Casse, 517 N E. 2d at 1312. The Allen Court

also cited with approval, decisions fromChio and California



whi ch upheld the trainer responsibility rule and its

presunption. W believe the reasoning of the Allen Court in

uphol di ng the presunption in 811 KAR 1: 090, Section 5 for
har ness racing would apply to the presunption created by 810 KAR
1: 018, Section 3 (3) as to thoroughbred racing.

Deaton al so contends there was no finding that Prozac
was a substance banned by 810 KAR 1:018, Section 3 (2). The
hearing officer’s recommendati on of June 10, 2002, states in
paragraph six of the findings of fact that the parties
stipul ated Prozac is a prohibited substance. The circuit court
opi nion entered Septenber 17, 2003, discusses the burden of
proof in adm nistrative hearings and assunmes the horse tested
positive for a prohibited substance under 810 KAR 1:018,
Sections 1 and 3. Based on the earlier stipulations and on the
fact that the distinction Deaton wants to make in this Court was
not raised in the court below, the issue was not preserved and

we decline to address the issue on appeal. Phelps v. Louisville

Water Co., Ky., 103 S.W3d 46, 56 (2003); Com, Revenue Cabi net

v. St. Ledger, Ky. App., 955 S.W2d 539, 545 (1997).

Finally, Deaton contends the ruling was arbitrary and
shoul d be voi ded because it clearly was not commensurate with
the crinme, if any. He points out that the hearing officer found
he had no know edge that the owner spiked the bottle of liquid

gl ucosam ne with Prozac, that Deaton was suspended for 150 days
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whil e the owner/perpetrator of the crime only received a 30-day

suspensi on. The appellee asserts that the owner al so received a

$25,000.00 fine in addition to his suspension. The appell ant
asserts the fine was inposed for attending the Kentucky Derby
during his 30-day suspension and not for the Prozac incident.
The circuit court did not conpare the owner’s penalty wth the
trainer’s penalty but focused on the trainer’s crine and the
range of penalty, “not less than five (5) days nor greater than
five (5) years....” 810 KAR 1:028, Section 3 (2). The circuit
court did not disagree with the hearing officer’s finding that
Deaton did not know the |iquid glucosam ne contained Prozac.
Instead, the circuit court concentrated on the trainer’s
negl i gence, the | ack of reasonable care, nmuch I ess a high degree
of care, in safeguarding the horse. The circuit court concluded
that with the trainer’s earlier discussions with the owner about
the possibility of using tranquilizers, specifically Prozac, to
i nprove the horse’s performance, the trainer was not w thout
fault in admnistering the |aced nedicine. The circuit court
concl uded the penalty was not arbitrary and affirned. KRS

13B. 160 allows for an appeal to this Court. Allen, 136 S.W3d
at 57, recogni zed “[o] ne of the purposes of the horse racing
statutes is to give the KHRA ‘forceful control of horse racing

in the Conmonweal t h. and “to give the KHRA the power ‘to

regul ate and nmaintain horse racing . . . free of any corrupt

-9-



.or unprincipled horse racing practices, and to regul ate and
mai ntain horse racing . . . so as to dissipate any cloud of
association with the undesirable and nmai ntain the appearance as
wel |l as the fact of conplete honesty and integrity of horse
racing in the Comopnweal th.’” KRS 230.215(2).” Qoviously, the
horse industry is a major part of our econony which needs to not
only enforce its regul ations, but needs to deter violations in
order to pronote the Conmonwealth’s interest.

Real i zing the State has a major industry involved in
this case, we have to ask whether a five-nonth suspension is
reasonable for a trainer’s negligence in allow ng one of his
charges to be drugged. Under 810 KAR 1:028, Section 3 (2), the
range of disciplinary neasures range froma five-day suspension
up to five years. |In the present case, the Conm ssion inposed a
150 day, or five-nonth suspension, which anbunts to a little
over eight percent of the maxi mum penalty possible. W see no
evidence in the record indicating the penalty was excessi ve.
Even considering the trainer’s conduct was negligent and not
i ntenti onal does not make the penalty unreasonable. “While the
fines inposed may be intended to punish appellants, they are
al so designed to deter simlar conduct in the future.” Vanhoose

v. Commonweal th, Ky. App., 995 S.W2d 389, 393 (1999). “The

assessnment of a penalty is particularly delegated to the

adm ni strative agency. |Its choice of sanction is not to be
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overturned unless ‘it is unwarranted in law or ‘wthout
justification in fact.” The assessnent is not a factual finding
but the exercise of a discretionary grant of power.” Id.,

guot i ng Panhandl e Coop. Ass’'n v. Environnental Protection

Agency, 771 F.2d 1149, 1151 (8'" Gir.1985) (citations omtted).
For the foregoing reasons, the judgnent of the
Franklin Grcuit Court is affirned.

ALL CONCUR
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Frank T. Becker
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