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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
TACKETT, JUDGE: Noah Johnson appeals froman order of the

Madi son Circuit Court dismssing his appeal from an adverse
deci si on of the Madi son County Pl anning Conm ssion. The

Commi ssi on deni ed Johnson's application for a waiver fromthe

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



subdi vi sion regul ations for a nobile home park. The circuit

court relied on the case of Sizenore v. Madison County Fisca

Court, 58 S.W3d 887 (Ky. App. 2000), which held that a nobile
home park was a subdivision for the purposes of the statutory
scheme for planning and zoning. Johnson argues that the court
i mproperly applied this case retroactively. W disagree, and
affirmthe deci sion.

Johnson bought a 7.59 acre tract in Septenber 1996,
whi ch he subdi vided into three snmaller |ots, one nmeasuring 5.59
acres. This plat was submtted to the planning commi ssion and
approved after revision. |In March 1997, Johnson applied to the
state Departnment of Housing, Buildings and Construction for a
permt for a nobile honme park on the 5.59 acre tract, to be
call ed the Synopan Mobil e Hone Park. The property was inspected
by the Cabinet for Human Resources in 1998 and the Cabi net for
Health Services in 1999. In June 1999, the Mudi son County Code
Enf orcenent officer sent an order to Johnson to cease and desi st
further devel opnent. At the time of the order, Johnson had
al ready started operation of the nobile home park and had nore
than two hones on it, and a new street was used for access. The
Cabinet for Health Services issued a permt on June 24, 1999,
but on July 20, the planning conm ssion denied the proposed pl at
and devel opnent plan. Johnson filed this action in the circuit

court, which affirnmed the planning conm ssion's judgnent,



hol ding that the record reflected that Johnson's initia
approach to county authorities did not disclose his intent to
operate a nobile honme park or install a new street, and the
court held that he was required to obtain a subdivision plat in
accordance with Kentucky Revised Statute (KRS) Chapter 100.
Thi s appeal followed.

On appeal, Johnson clains that the court gave the
Si zenore case above i nproper retrospective application, and
argues that he was told, apparently informally, by the Madi son
County Judge- Executive that fiscal court approval was not
requi red. Johnson then began going through state channels for
approval for his nobile hone park, w thout consulting county
pl anni ng authorities. W do not agree with Johnson's
contenti ons.

The doctrines on retroactivity do not apply here.
When | egi sl ation is changed between the tinme of conduct and the
time of a judicial decision, the conduct will be eval uated under

the law as it existed at the time. Landgraf v. USI Film

Products, 511 U S. 244 (1994). Simlarly when the applicable
case | aw changes between conduct and judicial action, the |aw at
the tinme applies. The distinction that Johnson fails to see is
that where a case only interprets existing law, the doctrine of
retroactivity is inapplicable. Sizenore by no neans changed the

applicable law. The statute, KRS 100.111(22), dealing with the



definition of "subdivision", was unchanged between the tinme of

t he conduct and the tine of the circuit court's decision. Al

Si zenore did was provide an interpretation of existing law. For
t hat reason, Johnson's argunent that the circuit court shoul d
not have applied Sizenore nust fail. Sizenore is directly on
poi nt and controlling. The facts are strikingly simlar, and
Johnson's attenpt to distinguish it unavailing. |In Sizenore,

t he | andowner contacted the sane county judge/ executive by
letter and received a letter in response that stated that county
regul ati ons woul d not affect the devel oper if the devel oper
owned the |l ot and/or the nobile hones, and that only on the
transfer of a ot or parcel would he be subject to the county
subdi vi si on regul ati ons. The devel oper began the permt process
with the state authorities but did not submt a subdivision plat
to the county authorities. The fiscal court thereafter sought
an injunction against the devel oper due to his failure to obtain
pl anni ng comm ssi on approval. Sizenore argued that he did not
have to seek approval because he was not dividing the land into
| ots for the purpose of sale, but this Court held that the above
statute applied and that he nust seek approval fromthe
appropriate county authorities. This case is very simlar to

Si zenore. The distinctions drawn by Johnson are superfici al

ones, and the cases are fundanentally the sane.



Nei ther is Johnson entitled to invoke the equitable
doctrines of estoppel and |aches. Johnson argues that he relied
on the county judge/ executive's representation that the county
had no interest in whether he devel oped the tract into a nobile
honme park, and therefore the county authorities should be
est opped from appl yi ng the subdivi sion regul ati ons agai nst him
or in the alternative, the doctrine of |aches should apply. W
di sagree. As in Sizenore, there is no evidence that the county
j udge/ executive induced Johnson to do anything by his
representation. Further, the alleged "representation”, as in
Si zenore, nerely anounts to an incorrect interpretation of the
| aw by one public official. There are no special or exceptiona
ci rcunst ances here that demand application of the equitable
doctrine of estoppel. Likew se, |laches is conpletely
i napplicable, as |laches only applies where a party neglects to
assert its rights to file a claimfor an unreasonable |ength of
time and the other party relies to its detrinment on the | ack of

assertion, and is prejudiced thereby. Wggington v.

Comonweal th, 760 S.W2d 885 (Ky. App. 1988). There is

absol utely no evidence that indicates that |aches should apply
here.

For the foregoing reasons, the judgnent of the Madison
Crcuit Court is affirned.

ALL CONCUR
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