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JOHNSON, JUDGE: Gabriel Rosas-Calzada has appealed fromtwo
final judgnents and sentences of inprisonnent of the Fayette
Circuit Court entered on Cctober 28, 2003, following jury
verdicts finding himguilty of trafficking in marijuana over

five pounds,! possession of drug paraphernalia,? and bail junping

1 KRS 218A.1421(4) (stating that “[t]rafficking in five (5) or nore pounds of
marijuana is: (a) For a first offense a Class C felony. (b) For a second or
subsequent offense a Class B felony.”

2 KRS 218A. 500.



in the first degree.® Having concluded that the trial court did
not err by denying Rosas-Cal zada’s notion to suppress evidence
and his notion to sever the bail junping charge for the purposes
of trial, we affirm

The record reveals that on April 30, 1999, Edward A
Hart, a narcotics detective for the Lexington Police Departnent
(LPD), received a telephone call fromthe United States Drug
Enf or cenent Agency (DEA) regardi ng a suspi ci ous package bei ng
shi pped by United Parcel Service (UPS). UPS had opened the
package because it contained a fictitious address and thus was
undel i verabl e. Wen UPS di scovered what appeared to be 22
pounds of marijuana in the package, it turned the package over
to the DEA. UPS also reported that an individual, identifying
hi nsel f as Ranpbs, had contacted UPS and by using the package’ s
tracki ng nunber had i nquired about the package. Using the
t el ephone nunber Ranbs had given to UPS, Det. Hart contacted him
about a date to deliver the package. LPD tracked the tel ephone
nunber to apartnment 303, at 2504 Larkin Road in Lexington. Due
to the lack of officers on duty that day,* Det. Hart set the
delivery time for the follow ng Monday.

On Monday norning, May 3, 1999, Det. Hart tel ephoned

t he sane nunber and a femal e answer ed. Det. Hart, under the

¥ KRS 520. 070.

41t was the Friday of Kentucky Derby weekend.



assumed identity of a manager at UPS, stated that he needed to
speak to Ranbs. A nmale then answered the phone and Det. Hart
told himthat he was a manager at UPS and that he would
personal Iy deliver the package since their trucks were so busy
that norning. The man told Det. Hart to deliver the package to
apartnment 303, 2504 Larkin Road, and Gabriel would sign for the
package.

At approximately 11:00 a.m on Monday May 3, Det. Hart
drove to the 2504 Larkin Road address, posing as a UPS nanager.
As he parked his vehicle, he noticed an adult Hi spanic mal e and
a juvenile H spanic male sitting in a vehicle parked nearby.
The two Hispanic mal es watched Det. Hart as he got out of his
vehi cl e and pl aced the package on the ground. The two Hi spanic
mal es then exited the vehicle and entered the apartnent
bui | di ng.

Det. Hart went to apartnment 303 and knocked on the
door. A female answered the door, and Det. Hart told her he was
there to deliver a package fromUPS. Det. Hart then noticed
that the two Hispanic males, who had been sitting inside the
vehicle in the parking | ot, were standing inside the apartnent.
Rosas- Cal zada cane to the door and gave Det. Hart his Kentucky
driver’s license for identification. Det. Hart set the package
on the floor outside of the apartnment and handed Rosas- Cal zada

the clipboard to sign for the package. As Rosas-Cal zada st epped
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out of the apartnent to pick up the package, two LPD officers
sei zed him

Det. Hart and the other officers then secured the
apartnent by keeping all the occupants in the front room Det.
Hart requested identification from Rosas-Cal zada, the adult
Hi spanic male, and the juvenile H spanic nmale. Before he nmade
any other attenpt to conmunicate with the suspects, Det. Hart
radi oed for a Spani sh-speaking interpreter to cone to the scene.
The interpreter, Oficer Jose Batista, arrived approxi mately 30
m nutes |later and explained to the suspects, in Spanish, why the
officers were there. He explained to themtheir legal rights
and then asked for their consent to search the apartnent.
Rosas- Cal zada gave consent to search the apartnent, and stated,
“In]Jothing else is here.”

As a result of the search, the police seized an
addi ti onal seven pounds of narijuana, scales, a spoon, and other
itenms of drug paraphernalia from Rosas-Cal zada’ s bedroom cl oset.
Anot her box simlar to the one Det. Hart had delivered that
norni ng, bearing the sane address in MAlIlen, Texas, was found
in the bedroom cl oset. Subsequently, Rosas-Cal zada and his

roommat e, Javi er Rodriguez-Ji nenez,®

and the juvenile were taken
into custody and charged with trafficking in marijuana and

possessi on of drug paraphernali a.

5 Rodriguez-Jinenez was the Hispanic adult sitting in the parked vehicle.



On June 7, 1999, a Fayette County grand jury indicted
Rosas- Cal zada for trafficking in marijuana over five pounds and
possessi on of drug paraphernalia. On Cctober 18, 1999, Rosas-
Cal zada filed a notion to suppress all the evidence seized from
his apartnment arguing that it was an unconstitutional
warrantl ess search. After a suppression hearing was held on
Novenmber 3, 1999, the trial court denied the notion.?®

A jury trial was schedul ed on March 14, 2000, but
Rosas- Cal zada, who was free on bond, failed to appear. On
Novenber 14, 2000, Rosas-Cal zada was indicted for bail junping
in the first degree.’ Rosas-Cal zada was arrested on May 1, 2003,
and his trial on the charges in both indictnments was schedul ed
for Septenber 23, 2003.

On Septenber 15, 2003, Rosas-Cal zada filed a notion to
sever the indictnments claimng that the bail junping charge in
t he second indictnent arose six nonths after the charges in the
first indictnment, and that the two sets of charges were
“conpletely dissimlar in nature.” On Septenber 22, 2003, an

order denying Rosas-Cal zada’s notion to sever was entered.?

6 Honorable Lewis G Paisley presided

" Co- def endant Rodri guez-Jimenez also failed to appear for his trial and was
indicted for bail junping in the first degree. Fromevery indication in the
record, he has not been apprehended.

8 Honorabl e Sheila R |saac presided.



At the trial on Septenber 23, 2003, Rosas-Cal zada was
found guilty of trafficking in marijuana over five pounds,
possessi on of drug paraphernalia, and bail junping in the first
degree. The jury recommended that Rosas-Cal zada be sentenced to
six years in prison for trafficking in marijuana, five nonths in
prison and a $500. 00 dollar fine for possession of drug
par aphernalia, and one year in prison for bail junping. On
Cct ober 28, 2003, the trial court entered two final judgnents
and sentences of inprisonnent, accepting the reconmendati ons of
the jury. The trial court ordered Rosas-Cal zada's two fel ony
sentences to run consecutively for a total of seven years’

i mprisonnent. These appeal s foll owed.®

Rosas-Cal zada’s first argunent is that the trial court
erred by denying his notion to suppress the evidence seized in
his apartnent. Rosas-Cal zada nerely argues that since the
police knew of the pending delivery of the marijuana three days
in advance that “[i]t is clear that a warrant coul d have been
obt ai ned but the decision not to do so was based on it being
Kent ucky Der by weekend and the officers decided to make a
controlled delivery of the package the foll ow ng Monday norning,
relying on the fact they would attenpt to obtain consent to
search when they delivered the package to any person in the

apartnment willing to sign the receipt for the package.” The

® By order entered on January 15, 2004, these two appeal s were consol i dated.
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flaw in this argunent is that the Commonweal th relied upon the
consent to search exception to the search warrant requirenent
and not the exigent circunstances exception. Rosas-Calzada does
not even allege that the evidence at the suppression hearing did
not support the trial court’s finding of consent.

Both the Fourth Amendnent to the United States
Constitution and Section Ten of the Kentucky Constitution
protect citizens from unreasonabl e search and sei zures conduct ed

by the state.°

Al t hough a search is considered unreasonable if
it is conducted without a warrant, a search may fall w thin one
of the recogni zed exceptions allowi ng a warrantl| ess search. !
One of these exceptions occurs when the defendant gives his
consent to search.'® It is the Commobnwealth’s burden to show

t hat the defendant voluntarily consented to the search through

the specific circunstances involved in the case.® The Suprene

Court of Kentucky in Cook v. Commonwealth,!* stated that “[t]he

guestion of voluntariness is to be determ ned by an objective

10 Hazel v. Commonweal th, 833 S.W2d 831, 833 (Ky. 1992).

Farmer v. Conmonweal th, 6 S.W3d 144, 146 (Ky.App. 1999) (citing Coolidge
V. New Hanpshire, 403 U S. 443, 91 S. C. 2022, 29 L.Ed.2d 564 (1971)).

2 Farmer, 6 S.W3d at 146 (citing United States v. Watson, 423 U.S. 411, 96
S.O. 820, 46 L.Ed.2d 598 (1976)).

B Farmer, 6 S.W3d at 146.

14 826 S.W2d 329 (Ky. 1992).



eval uati on of police conduct and not by the defendant’s
subj ective perception of reality.”?®

The appellate court’s standard of review when
addressing a suppression nmotion is twfold.'® “First, the
factual findings of the court are conclusive if they are
supported by substantial evidence. The second prong involves a
de novo review to determ ne whether the trial court’s decision
was correct as a matter of law’ [citations omtted].?
Substantial evidence is evidence of substance and rel evant
consequence to induce conviction in the mnds of reasonable
peopl e. 18

At the suppression hearing, both Det. Hart and O ficer
Batista testified that Rosas-Cal zada was i nforned of his
M randa® rights, in Spanish, and he voluntarily consented to the

search of his apartnent. Rosas-Calzada told the officers that

he was a resident of the apartment and even showed them which

5 1d. at 331 (citing Colorado v. Connelly, 479 U S. 157, 107 S.C. 515, 93
L. Ed. 2d 473 (1986)).

16 Stewart v. Commonweal th, 44 S.W3d 376 (Ky.App. 2000).

' 1d. at 380. See also Ornelas v. United States, 517 U.S. 690, 699, 116
S.Ct. 1657, 134 L.Ed. 911 (1996) (stating that the “determnm nations of
reasonabl e suspicion and probabl e cause shoul d be revi ewed de novo on appeal
[but] . . . a reviewing court should take care both to review findi ngs of
historical fact only for clear error and to give due weight to inferences
drawmn fromthose facts. . .").

18 Omens- Corning Fiberglas Corp. v. Golightly, 976 S.W2d 409, 414 (Ky. 1998)
(citing Kentucky State Racing Commission v. Fuller, 481 S.W2d 298, 308 (Ky.
1972)).

¥ Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

- 8-



bedroom bel onged to him Clearly, this evidence was sufficient
to support the trial court’s factual finding of consent and
Rosas- Cal zada has not argued ot herw se.

Rosas- Cal zada al so clains the trial court erred when
it denied his notion to sever the indictnents for trial. Rosas-
Cal zada argues that the charge of bail junping arose six nonths
after the charges of trafficking and possession and that the
charges are not otherwi se sufficiently simlar in nature to
warrant joining themfor the purpose of trial. W disagree.

RCr 9.12, consolidation of offenses for trial, states:

The court may order two (2) or nore
i ndictnments, informations, conplaints
or uniformcitations to be tried
together if the offenses, and the
defendants . . . could have been
joined in a single indictnent,
i nformation, conplaint or uniform
citation. The procedure shall be the
same as if the prosecution were under
a single indictnent, information,
conplaint or uniformcitation.

RCr 6.18, joinder of offenses, states:

Two (2) or nore offenses may be charged
in the sane conplaint or two (2) or nore
of fenses whet her felonies or m sdeneanors,
or both, may be charged in the sane
indictment or information in a separate
count for each offense, if the offenses
are of the same or simlar character or
are based on the sanme acts or transactions
connected together or constituting parts
of a common schene or plan.



The trial court is afforded broad discretion in
determ ni ng whet her charges should be joined for a single trial.
The decision to join separate offenses for a single trial shal
not be overturned by the reviewi ng court w thout a show ng of
prejudice to the defendant and a cl ear abuse of discretion by

0

the trial court.?® In the context of a crininal proceeding,

prejudice’” is a relative termneaning that which is
“unnecessarily or unreasonably hurtful.”?

Rosas- Cal zada cl ains he was prejudiced in the eyes of
the jury because the jury would draw the concl usion that since
he junped bail, he nust be guilty of the drug charges. In
determ ni ng whet her a defendant will be prejudiced, it is
inportant to | ook at the extent to which evidence of one of fense
woul d be adnmissible in a trial of the other offense.?® Relevant
evi dence i s “evidence having any tendency to nake the existence
of any fact that is of consequence to the determ nation of the
action nore probable or | ess probable that it would be w thout

the evidence.”?® Qur Supreme Court has held that evidence

regarding flight is admssible in a trial because it is relevant

20 sherley v. Comonweal th, 889 S.W2d 794, 800 (Ky. 1994) (citing Rearick v.
Commonweal th, 858 S.W2d 185, 187 (Ky. 1993)).

2! Romans v. Commonweal th, 547 S.W2d 128, 131 (Ky. 1977).

22 Rearick, 858 S.W2d at 187 (citing Spencer v. Conmonweal th, 554 S.W 2d 355,
358 (Ky. 1977)); Marcumyv. Commonweal th, 390 S. W 2d 884, 886 (Ky. 1965)
(citing Drew v. United States, 331 F.2d 85 (D.C. Cir. 1964)).

2 Kentucky Rul es of Evidence (KRE) 401.
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to the defendant’s guilt, i.e., a guilty person has the tendency
to act like a guilty person.? Despite notive, evidence
concerning flight is adm ssible to establish a presunption of
guilt.?® The trial court is not required to sever the offenses
where, as here, the evidence of one offense would have been
adm ssible in a trial of the other offense had there been
separate trials.?"

For the foregoing reasons, the final judgnments and

sentences of the Fayette Circuit Court are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John Ranmpul | a Gregory D. Stunbo
Lexi ngt on, Kent ucky At torney Ceneral

Wn Robert Long, Jr.
Assi stant Attorney Ceneral
Frankfort, Kentucky

24 Rodriguez v. Conmonweal th, 107 S.W3d 215, 219 (Ky. 2003).

% panron v. Conmonweal th, 313 S.W2d 854, 856 (Ky. 1958) (citing Smth v.
Conmonweal t h, 242 Ky. 399, 46 S.W2d 513 (1932); and Allen v. Comonweal th,
302 Ky. 546, 195 S.W2d 96 (1946)).

26 Hayes v. Conmonweal th, 698 S.W2d 827, 829 (Ky. 1985) (citing Marcum 390
S.W2d at 884).
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