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BEFORE: DYCHE, MANULTY, AND SCHRODER, JUDGES.

DYCHE, JUDGE. At issue herein is the definition of “consensus”
as used in KRS 342.316, dealing with the procedure used to

deci de occupational disability clains, specifically

pneunoconi osis. That statute, as anmended effective July 15,
2002, provides that the Adm nistrative Law Judge to whomthe
claimis assigned shall first attenpt to decide the claimby
determining if a “consensus” exists between the opinion of the

enpl oyee’ s exam ni ng physician and the enpl oyer’s exam ni ng



physi ci an, concerning the existence and extent of coal workers’
pneunoconi osis. |If no consensus is reached at that point, three
randomy selected “B’ readers are assigned to exam ne the X-rays
of the claimant’s chest; if a 2/3 consensus is reached at that
poi nt,

t he comm ssioner shall forward copies of the

report to all parties as well as notice of

t he consensus readi ng which shall be

consi dered as evidence. |If consensus is not

reached, the administrative |aw judge shal

decide the claimon the evidence submtted.
The statute further provides,

“Consensus” is reached between two (2) chest

X-ray interpreters when their

classifications neet one (1) of the

following criteria: each finds either

category A, B, or C progressive massive

fibrosis; or findings with regard to sinple

pneunoconi osis are both in the sanme nmajor

category and within one (1) m nor category

(ILO category twelve (12) point scale) of

each ot her.
In the present case, the enployer’s physician and Gary
McCl anahan’ s physician did not agree on the existence of the
di sease, so the two filns were forwarded to a panel of “B-
readers” for their interpretation. One nenber of the panel
interpreted the X-ray as conpletely negative for the disease.
One physician found category 0/1 in the lower right and |eft
lung zones. The third reader found 0/1, in the upper right and

| eft lung zones, and in the md-right zone. Based upon these



readi ngs, a consensus was decl ared by the Departnent of Wrkers’
d ai s.

The ALJ dismissed the claim finding that M anahan
had failed to overcone the consensus. The Board affirned, and
this petition for review followed. MC anahan argues that no
consensus exists, as the physicians found the disease in
different parts of his lungs. He argues that this is tantanount
to one physician finding a broken right I eg and one finding a
broken left leg, and this being called a consensus.

Mount ai n Edge M ni ng Conpany, the enployer, argues
that the statute does not require the precision urged by
McCl anahan, nor that the opacities be in the sanme |ung zones,
but that the overall readings be within one | evel of each other.

The ALJ and Board agreed with Muntain Edge, and so do
we. The statute does not require that the opacities be in the
same zones for a consensus to be present, but only that the
overall readings be in the sane major category and within one
m nor category of each other. That is what was found in this
case; a consensus was reached. The opinion of the Wrkers’
Conpensati on Board is affirned.
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