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BEFORE: MANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.'!
TAYLOR, JUDCGE: John R Fuston brings this appeal from an

Cct ober 17, 2003, judgnment of the Bell Circuit Court convicting
hi m upon two counts of crimnal possession of a forged
instrunment in the second degree and sentencing himto four

years’ inprisonnent. W reverse.

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and Kentucky Revised Statutes 21.580.



In March 2003, appellant was indicted upon two counts
of crim nal possession of a forged instrunent in the second
degree (Kentucky Revised Statutes (KRS) 516.060). Followi ng a
jury trial, appellant was convicted of both offenses and
sentenced to a total termof four years’ inprisonment.? This
appeal foll ows.

Appel I ant argues the trial court conmtted reversible
error by failing to strike Juror No. 48 for cause. Wile
def ense counsel was conducting voir dire, Juror No. 48
vol unt eered that she was enpl oyed by the bank where the forged
checks were drawn and that she knew the owner of one of the
| ocal stores where one of the checks was cashed. |In particular,
appellant cites to the foll owi ng exchange between defense
counsel and Juror No. 48:

Veni reperson: | don’t know him but | would

like to say that | work at
t he same bank, at the
financial institution.

DC. VWi ch financial institution?

Veni reperson: First State Bank.

DC: kay. So you have sone
know edge of this case?

2 At trial the evidence established that appellant received two checks stolen
fromUis Baker that had been forged by his friend Penny Elliott. The

evi dence established that appellant cashed the two checks at |ocal grocery
stores, Teresa's Market and Caldwell’s Market. One of the checks was witten
to Sam Jackson from Baker’s account in the anpbunt of $100.00 and the other
was nmade payable to Caldwell’s Market in the anmount of $150. 00.
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Veni r eper son

Veni r eper son

DC

| don’t know anyt hi ng about
the case. No. But | worked
at First State Bank and |
know Ter esa.

Ckay. Do you think that your
havi ng worked at a bank, and
| guess know ng sonet hi ng
about forged instrunents in
the process, do you think
that, that m ght keep you
fromlistening to the

evi dence of a crinme and
meki ng a determ nati on?

Yes | do.

| ask that she be excused.

The judge then call ed Venireperson No. 48 up
to the bench and the conversati on conti nued:

Judge:

Veni r eper son
Judge:

Veni r eper son

Judge:

Veni r eper son

Judge:

You' || have to explain that
further.

Can | cone up there?
Yes ma’ am

| renmenmber when those checks
came through, I was in at, at
branch and | do renmenber
seeing it on the cash item
report that we had and seeing
David. And the nore | sat
there the nore | listened to
it. You know, the nore it
cane back to ne.

So, you, you know sonet hi ng
about the facts of this case?

| see Teresa about every day.

You know somet hi ng about the
facts in this case?



Veni reperson: No. No, | don’t know anyt hing
about it. | just know Teresa
from seeing her at the bank.

Judge: But you said that you
remenbered the checks com ng

Veni reperson: No, |, the cash itemreport.
| renmenber seeing his nane
witten init. And seeing
busi nesses nanes but as far
as knowi ng anything, | don’t
know anything. | just, |
mean, you know a basi c anpunt
of menory and you know and |
don’t, |

Judge: Has it caused you to form an
opi ni on about the defendants?

Veni reperson: No. No. | just wanted to
state that | did know him
You know? He didn't ask if |

knew Ter esa. He asked if we
knew ) | did know

her. So .
Judge: Uh hum  Thank you.
Veni reperson:  Ckay.
Judge: Thank you.
The decision to excuse a juror for cause is within the
discretion of the trial court and such discretion will not be

di sturbed on appeal absent an abuse thereof. Merriweather v.

Conmmonweal th, 99 S.W3d 448 (Ky. 2003). Appellant argued that

Juror No. 48 should have been excused because of her persona

relationship with the owner of Teresa' s Market and her “inplied”



bias in favor of the bank where she was enployed.® It is evident
that Juror No. 48 would hold a bias in favor of her enpl oyer,
t he bank, and would also hold a bias in favor of the owner of
Teresa’s Market by reason of friendship. W believe these
ci rcunstances warranted disqualification of Juror No. 48. Also,
we are mndful of the limted circunstantial evidence introduced
to prove appellant’s know edge of the checks being forged and of
his intent to defraud and/or injure as required under KRS
516. 060. Considering these unique circunstances, we are
conpelled to conclude that the trial court abused its discretion
by failing to excuse Juror No. 48 for cause. Accordingly, we
reverse the Cctober 17, 2003, judgnment of conviction. Having
reversed on this ground, appellant’s remaining contentions are
noot .

For the foregoing reasons, the judgnent of the Bel
Circuit Court is reversed.

ALL CONCUR
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3 The risk of loss for a forged check as between the drawer Baker and the
drawee bank is on the bank. Kentucky Revised Statutes (KRS) 355.4-401 and
KRS 355. 3-403(1).
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