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BEFORE: DYCHE AND McANULTY, JUDGES; EMBERTON, SEN OR JUDGE. 1
DYCHE, JUDGE: Sue Vander bur Jenki ns was assaul ted and robbed

i nsi de her hone on May 7, 2002. The assail ant/robber was David

! Seni or Judge Thomas D. Enberton, sitting as Special Judge by
Assi gnnent of the Chief Justice pursuant to Section 110 (5)(b)
of the Kentucky Constitution and KRS 21. 580.



MIller, an enployee of Atlas Siding and Wndow Conpany. Sue
brought this action against Atlas, alleging that Atlas was
negligent in hiring a person wth a past as violent as David’s,
and that that negligence was the proxi nate cause of her

injuries. The circuit court granted Atlas a summary judgnent,
CR 56, finding that David was not acting within the scope of his
enpl oynent at the time of the burglary, assault, and robbery,
and that any risk to Atlas’s custoners created by its hiring of
Davi d was not reasonably foreseeable. Sue now appeals, again
argui ng that Atlas knew of David s “dangerous propensities,” and
that his assault on Sue was legally foreseeable. W disagree on
the latter issue and affirm

Sue and her husband hired Atlas to put w ndows and
gutters on a new sunroomon their hone. For the purposes of
this appeal, we will assune that David was an enpl oyee of Atl as,
being hired by his father, whomwe will also assune to be an
enpl oyee.

It is unquestioned that David has had sone incidents
of violence in his past. He had served sone jail tinme for an
assault on his wife; he had an altercation with a co-worker
whi ch he clained to be self-defense; and he had sone unspecified
trouble in Georgia as a juvenile.

W wll also assune that Atlas knew of each of these

i ncidents. The trial court found that



these facts are still too far renoved from

the incident on May 7, 2002, to find that

Atlas knowi ngly created a foreseeable risk

to Ms. Jenkins. . . . The Court does not

agree with Jenkins that it was foreseeable

that a sub-enpl oyee would return to the

resi dence of a custonmer several weeks |ater

to burglarize the honme and assault the

owner .

Sue argues that it was foreseeable that “David M|l er
woul d avail hinmself of this access” to Atlas’ s custoners’ hones
to break into those honmes and assault the owners. She maintains
that the trial court erred in two “inportant regards”: wei ghing
the facts on a sunmary judgnment notion, and construction of the
relatively new tort of negligent hiring.

The wei ghing of the facts, if done, would have been
error. It is, however, harnless, as we base our analysis on the
facts as seen in a light nost favorable to Sue: as we have
stated above, that Atlas knew of ALL of David' s alleged prior
acts of viol ence.

As far as m sconstruing the tort of negligent hiring,
we nmust agree with the trial court. David s actions were too
renote in time and conpletely unrelated to his enploynent with
Atlas to be foreseeable by Atlas. His prior actions were not of
the sane type as the crines he commtted agai nst Sue. Atlas’s
hiring of David was not the proxi mate cause of Sue’'s injuries.

The judgnent of the Jefferson Crcuit court is

affirned.
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