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BEFORE: BUCKI NGHAM JOHNSON AND KNOPF, JUDGES.

JOHNSQN, JUDGE: Scotty Allen Gabbard, pro se, has appeal ed from

an order of the Bell Grcuit Court entered on Cctober 15, 2003,

whi ch denied his RCr! 11.42 notion. Having concluded that the

trial court correctly denied the notion as untinely, we affirm
Gabbard was indicted on Septenber 28, 1998, by a Bel

County grand jury. The indictnment charged himwith rape in the

! Kentucky Rules of Crimnal Procedure.



first degree? and burglary in the first degree.® At Gabbard s
arrai gnnent on Cctober 5, 1998, upon defense counsel’s notion,
the trial court ordered Gabbard commtted for a psychiatric
exam nation at the Kentucky Correctional Psychiatric Center, for
t he purpose of determning if Gabbard was conpetent to stand
trial.

At a pretrial conference on March 18, 1999, the record
i ndi cates that while Gabbard was found conpetent to stand trial,
he could not hear and needed to be provided wth a hearing aid.
On August 10, 1999, the trial court ordered that Gabbard be
transported to an appointnment for the purpose of receiving a
heari ng aid.

The Commonweal th provi ded di scovery to defense counse
on August 11 and 23, 1999. D scovery included w tness
interviews (including the victin), Gabbard’ s statenent and a
wai ver of rights, and forensic |aboratory results. On August
23, 1999, the Commonweal th made the following offer on a plea of
guilty: 20 years on count one, rape in the first degree, and
ten years on count two, anmended to burglary in the second
degree?, to run concurrently with each other and consecutively

wi th any sentence received under Bell County Indictnment No. 99-

2 Kentucky Revised Statutes (KRS) 510.040.
3 KRS 511. 020.

4 KRS 511. 030.



CR-00079. (Gabbard signed a standard notion to enter a guilty
pl ea indicating that by pleading guilty he gave up his right
agai nst self-incrimnation, his right to a speedy and public
trial, his right to cross exam ne witnesses, his right to
produce evidence in his favor, and his right to appeal.

At a hearing in open court on August 23, 1999, the
foll ow ng colloquy occurred between the trial court and Gabbard:

THE COURT: M. Gabbard?

GABBARD: Yeah.

THE COURT: Can you hear ne okay?

GABBARD: Oh, yeah.

THE COURT: Did that hearing aid help you
any?

GABBARD: Yeah, they got ne one.

THE COURT: Yeah. The Judge got you
arrangenments made over there for
themto fix you up with a
hearing aid. They did a pretty
good job for you, didn't they?

GABBARD: Oh, yeah.

THE COURT: It is ny understanding, from
your attorney and the
Commonweal th Attorney, that you
want to enter a plea of guilty?

GABBARD: Yes, sir. | plead guilty to the
rape charge.



On Septenber 13, 1999, Gabbard appeared before the
trial court for sentencing and affirmatively indicated that he
had his hearing aid. The transcript of the sentencing hearing
denonstrates that Gabbard was able to hear and understand the
pr oceedi ngs:

VAN DOREN:  Where is your hearing aid?

GABBARD: It is here.

VAN DOREN: Onh, you’ve got it, okay.

VAN DOREN:  Your energency nunber is your brother
George, right?

GABBARD: Yeah.

VAN DOREN: Is that your Social Security
nunber ?

GABBARD: Yeah.

On Septenber 13, 1999, the trial court entered its

final judgnent, sentencing Gabbard to 20 years’ inprisonnent for
his conviction for rape in the first degree and ten years’
i mprisonnment for his conviction for burglary in the second
degree. The trial court ordered both sentences to run
concurrently with each other, but consecutively with any
sentence Gabbard received under Bell County Indictnent No. 99-
CR- 00079.

On Cctober 13, 2003, four years and one nonth after

the entry of final judgnent, Gabbard filed a notion for



enl argenent of time to file an RCr 11.42 notion. As a basis for
this notion, Gabbard all eged that his deafness, his severe
speech i npedinment, and his inability to read and wite had
prevented himfromneeting the three-year tine period required
by RCr 11.42. Gabbard filed sinultaneously with the enl argenent
nmotion his RCr 11.42 notion, which asserted due process and
equal protection violations and an i neffective assi stance of
counsel claim Gabbard alleged that his trial counsel’s failure
to secure the appointnent of an interpreter during his guilty
pl ea and sentenci ng proceedi ngs rendered hi mincapabl e of
under st andi ng the nature of those proceedi ngs. Gabbard al so
requested an evidentiary hearing and appoi nt nent of counsel.

On Cctober 15, 2003, Gabbard’s notion for enl argenent
of time to file his RCr 11.42 notion was denied by the trial
court as untinmely pursuant to RCr 11.42(10). The trial court
concl uded that the notion had not been filed within three years
of the final judgnent, and that it did not either allege or neet
either of the two exceptions for filing the notion outside of
the three-year period. This appeal followed.

In his brief on appeal, Gabbard raises the sane
argunments he raised before the circuit court. RCr 11.42(10)
states in relevant part as foll ows:

Any notion under this rule shall be
filed within three years after the judgnent



beconmes final, unless the notion alleges and
t he novant proves either:

(a) that the facts upon which the claimis
predi cated were unknown to the novant
and coul d not have been ascertai ned by
t he exercise of due diligence; or

(b) that the fundanental constitutiona
ri ght asserted was not established
within the period provided for herein
and has been held to apply
retroactively.

It is undisputed that Gabbard’ s final judgnent and
sentence was entered on Septenber 13, 1999. (Gabbard’s notion
for enlargenment of tine to file his RCr 11.42 notion, and his
RCr 11.42 notion were not filed until October 13, 2003. Since
the notion was filed nore than three years after the sentence
was entered, ROr 11.42(10) bars Gabbard’s notion as untinely.®
Gabbard concedes the untineliness of his notion, but he clains
he shoul d neverthel ess be allowed to file his notion under one
of the exceptions to the rule. However, we concl ude that
Gabbard does not qualify for any exception. The exception
provided in RCr 11.42(10)(a) is inapplicable since Gabbard knew
of his alleged disabilities at the tine of the origina
proceedi ngs. He knew he needed a hearing aid and he was in fact
provided with a hearing aid during the proceedings. Thus, his

al l eged hearing disability was addressed by the trial court, and

Gabbard does not neet the exception outlined under RCr

5 Pal mer v. Conmonweal th, Ky.App., 3 S.W2d 763, 764 (1999).
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11.42(10)(a). The exception provided in RCr 11.42(10)(b) is
al so i napplicable since Gabbard does not identify or base his
cl ai mupon the violation of any newy ascertai ned constitutiona
ri ght which was established outside of the three-year
limtations period.

Regardl ess of the untineliness of Gabbard's notion,
however, we note that Gabbard has failed to establish that but
for the alleged deficiency in the proceedi ngs, the outcone would

have been different, i.e., that he would not have entered qguilty

pl eas, but woul d have instead insisted on going to trial.
Furthernore, he has failed to denonstrate that his trial counse
made errors so egregious that the representation fell outside
the range of professionally conpetent assistance, or that the
al | eged deficient performance prejudiced his defense to the
extent that there is a reasonable probability that the outcone
woul d have been different.®

In order to show actual prejudice in the context of a
guilty plea, a defendant nust denonstrate that there is a
reasonabl e probability that but for counsel’s errors, he would

not have pled guilty, but would have instead insisted on going

6 Strickland v. Washington, 466 U S. 668, 687, 104 S.Ct. 2052, 2064, 80
L. Ed.2d 674 (1984); @Gll v. Commonweal th, Ky., 702 S.W2d 37, 39 (1985),
cert. denied, 478 U.S. 1010, 106 S.Ct. 3311, 92 L.Ed.2d 724 (1986).




to trial.’” Gabbard’s own testinony refutes this argunent. The
record denonstrates that he understood the proceedi ngs and the
guestions asked of him Furthernore, the record shows that
Gabbard admtted commtting the offenses with which he was
charged. Despite Gabbard’'s assertions, the record is clear that
Gabbard had his hearing aid, that he could hear the proceedi ngs,
and that he wanted to plead guilty. He admtted that he raped
the victimand that in doing so, he entered her house arned with
a plastic knife. Gabbard also answered affirmatively that he
knew he had the right to a jury trial, the right to counsel, and
the right to appeal if convicted, but that he nonethel ess wanted
to plead guilty. Thus, even if tinely, Gabbard’s RCr 11.42
notion fails on its nerits.

Based on the foregoing, the order of the Bell Circuit
Court is affirmed.
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