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BEFORE: BUCKI NGHAM DYCHE, AND GUI DUGLI, JUDGES.
BUCKI NGHAM JUDGE: The litigation between these parties, John
Martin, Jr., and Man O War Restaurants, Inc. (MOAR), began
thirteen years ago and is now before this court for the third
time. Martin was successful in his first two appeals, and we
concl ude that he should also be successful in this one.
Therefore, we reverse and renmand.

Martin was hired in 1989 as a nmanager of MOWR s

Si zzl er Restaurant, | ocated on R chnond Road in Lexington,



Kentucky. At the tinme he was hired, his contract with MOAR
permtted himto purchase 25% of its stock for $1,000. The
contract was for a termof five years, and it required himto
return the stock in exchange for the amount he paid for it if
hi s enpl oynent was term nated during the contract term

O herwise, Martin's ownership of the stock was unrestricted.
Less than three years into the contract term MOAR term nated
Martin's enpl oynent and denanded the return of the stock.
Martin refused, and MOAR filed a civil conplaint against himin
the Fayette Circuit Court on February 5, 1992.

The Fayette GCircuit Court enforced the contract
provision that required Martin to return his stock to MOAR in
exchange for the sumhe originally paid for it, $1,000. This
court reversed the trial court on the basis of public policy
agai nst forfeiture, and the Kentucky Supreme Court granted
di scretionary review. The suprene court then affirned this
court, concluding that the stock return provision of the

contract operated as forfeiture and was unenforceable. Man O

War Restaurants, Inc. v. Martin, 932 S.W2d 366, 368 (Ky. 1996).

The court reasoned that once the stock was transferred to
Martin, it became his property independent of his status as an
enployee. 1d. at 369. |In determning that the stock return

provi si on was unenforceable, the court stated that “strong



public policy against forfeiture protects property from bei ng
taken W thout appropriate conpensation.” Id.

After the case was remanded to the trial court, a jury
trial was held to determ ne the value of the stock at the tine
Martin surrendered it to MOWR At the conclusion of the trial
the jury rendered a verdict finding that the fair market val ue
of Martin’s stock on that date was zero. A final judgnent was
entered on June 5, 2000, in accordance with the jury verdict,
and Martin again appeal ed.

I n a unani nous opinion, this court reversed the tria

court’s judgnent and remanded the case for a newtrial. See

Martin v. Man O War Restaurants, Inc., 2000-CA-001547-MR & 2000-

CA- 001695- MR (rendered Novenber 2, 2001) (unpublished). This
court held that the verdict of zero was “both inadequate and
contrary to the proof in the case,” in light of MOAR s statenent
in the record that the stock had substantial value and that the
parties had stipulated the stock was worth nore than $1, 000.
Noting that our supreme court had stated in the first appea

that Martin' s stock could not be taken w thout “appropriate

conpensation,” this court remanded the case for a newtrial to
det erm ne such conpensation in an anmount not |ess than $1, 000.
Di scretionary review was deni ed by the suprene court on

Sept enber 18, 2002, and this court’s opinion becane final.



The Kentucky | egislature enacted an amendnent to KRS!
271B.6-270 in its 2002 session. The anendnent becane effective
on July 15, 2002. The applicable portion of the anended statute
states as foll ows:

(4) A restriction on the transfer or
regi stration of transfer of shares may
wi thout l[imtation:

(c) Obligate a shareholder to transfer
the restricted shares to the
corporation or other persons for
an agreed price or a price based
on a valuation formula, including
an obligation to transfer the
shares for an anmount equal to the
original consideration paid for
t he shares[.]

KRS 271B. 6-270(4)(c). Based on the anendnent to the statute,
MOAR noved the trial court to award it summary judgnent.

Rel ying on the case of Central Kentucky Production Credit Ass’'n

v. Smith, 633 S.W2d 64 (Ky. 1982), the court granted the
notion. This third appeal by Martin foll owed.

Martin argues that the statute may not be given
retroactive effect so as to apply to this case because it did
not expressly state such an intent. |In support of his argunent,
he cites KRS 446.080(3) which states that “[n]o statute shall be
construed to be retroactive, unless expressly so declared.” He

further cites University of Louisville v. O Bannon, 770 S. W 2d

215 (Ky. 1989), wherein the Kentucky Suprenme Court held that

! Kentucky Revised Statutes.



“Ir]etroactive application of |egislation absent a clear
legislative intent in that respect is inpermssible.” 1d. at
216. Further, the court stated that “[u]nless the |egislative
intent is clear, the presunption is for prospective
application.” 1d., citing Everman v. MIller, 597 S . W2d 153
(Ky. App. 1979).

On the other hand, MOAR argues that the anended

statute is renmedial and is not subject to the general bar
agai nst retroactive legislation. In support of its argunent,

MOAR relies on the Central Kentucky Production case as well as

Kentucky Ins. Guaranty Ass'n v. Jeffers, 13 S.W3d 606 (Ky.

2000). “The general rule is that a statute, even though it does
not expressly state, has retroactive application provided the
statute is renedial.” Jeffers, 13 S.W3d at 609. The issue,
therefore, is whether the statute is remedial in nature and not
barred from being nade retroactive to the facts of this case.

The Kentucky Suprenme Court in the Jeffers case
addressed what is neant by a renedial statute. “Renedial neans
no nore than the expansion of an existing renmedy w thout
affecting the substantive basis, prerequisites, or circunstances
giving rise to the remedy.” 1d. Further, the court described
the guideline for identifying a renedial statute as foll ows:

The underlying test to be applied in

determ ning whether a statute is penal or
remedial is whether it primarily seeks to
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i npose an arbitrary, deterring puni shnent
upon any who might commt a wong agai nst
the public by a violation of the

requi renents of the statute, or whether the
purpose is to neasure and define the damages
whi ch may accrue to an individual or class
of individuals, as just and reasonabl e
conpensation for a possible |oss having a
causal connection with the breach of the

| egal obligation owing under the statute to
such individual or class.

Id., quoting BLACK's LawDicTioNary (Si xth Ed. 1990). See al so

Peabody Coal Co. v. Gossett, 819 S.W2d 33, 36 (Ky. 1991).

In the Central Kentucky Production case, the case upon

which the circuit court relied, a debtor signed two notes and a
nortgage in favor of a lending institution and then defaulted.
The two prom ssory notes involved in the case contained a
provi si on whereby the debtor prom sed to pay the | ending
institution reasonable attorneys’ fees and costs in connection
with collecting the bal ance owed. After the execution of the
note and nortgage but before a judgnent was entered in the case,
the legislature passed a statute permtting the recovery of
attorneys’ fees under circunstances such as those. The trial
court denied an allowance for attorneys’ fees, reasoning that
the note and nortgage were executed and delivered prior to the
effective date of the statute.

When the case cane before the Kentucky Suprene Court,
the court held that the statute was renedial in nature and that

“the controlling date for the application of the statute is the
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date of judgnent and not the date of the execution of the
instrument.” |d. at 66. The court reasoned that “[a] renedy
has been enl arged by |egislative enactnent[.]” Id.

In the Jeffers case patients whose nal practice
i nsurance carrier had becone insolvent sought paynent fromthe
Kent ucky I nsurance Guaranty Association (KIGY). The statutory
coverage limt by KIGA was $100,000 at the time the plaintiffs
filed their action. During the pendency of their cases, the
statute was anended to increase the cap on paynents from
$100, 000 to $300, 000.

The sol e issue before the court was whether the
i ncreased anount was limted only to those cases in which the
i nsol vency occurred after the effective date of the anended
statute or whether the statute applied retroactively to al
unresol ved cases. |d. at 607. The court in Jeffers first
addressed the nature of a retrospective |aw as “one which takes
away or inpairs vested rights acquired under existing |aws, or
whi ch creates a new obligation and i nposes a new duty, or
attaches a new disability, in respect to transactions or

consi derations already past.” 1d. at 609, quoting Peabody, 819

S.W2d at 36. The court then concluded that the anendnent did
not create a vested right but nerely provided a renmedy when

there is a judgnent. 1d. at 611. Thus, the court determ ned



that the anendnent was renedi al and was applicable to pending

cases. | d.

Nei t her the Central Kentucky Production case nor the

Jeffers case addresses a factual situation such as that in this

case. In the Central Kentucky Production case and the Jeffers

case, the change in the statute cane prior to the trial court
ruling on the issue before it. |In this case, however, the
rights of the parties concerning the enforceability of the
contract provision had been determ ned by the Kentucky Suprene
Court before the statute becane effective. Therefore, we wll
first ook at the applicability of the aw of the case doctrine
and the doctrine of res judicata.

Wil e Kentucky law on this issue is scarce, courts in
ot her states have reported decisions involving facts simlar to

t hose herein. In Young v. O Keefe, 82 N.W2d 111 (lowa 1957),

t he surviving husband of a deceased policewoman was deni ed
benefits froma city's policeman’s pension fund followi ng his

wi fe's death because the applicable statute provided benefits
only to “the surviving widow and made no provision for a
surviving wi dower. After the appellate court ruled adversely to
t he surviving husband and before a petition for rehearing was
filed, the lowa state | egislature anended the statute and
created a right to pension funds in surviving wi dowers as wel |

as surviving w dows.



The petition for rehearing was denied, and the
surviving w dower conmenced a new action for pension benefits.
The case again made its way to the lowa Suprene Court, and the
court rul ed against the surviving w dower based on the doctrine
of res judicata. Id. at 115. The court reasoned that its
earlier decision “would not be exactly final if the |egislature
coul d by subsequent retroactive (nunc pro tunc) change of
statute reopen the identical controversy for the benefit of a
losing litigant.” 1d. at 114-15.

In Slater v. Blackwood, 543 P.2d 593 (Cal. 1975), the

California Suprenme Court acknow edged that there was sone
authority for the proposition that courts may, in particular

ci rcunstances, refuse to apply res judicata when to do so would
constitute a mani fest injustice. 1d. at 595. However, the
court held that that rule was inapplicable where “the only
possi bl e basis for its inplenmentation is founded on a change in
| aw follow ng the original judgnent.” |Id.

In LaBarbera v. Batsch, 227 N E.2d 55 (Onhio 1967), the

Ohi o Suprene Court stated that “[o]nce a matter has been finally
determned in favor of a party and is no | onger subject to
appeal, he has a right to rely on the stability and finality of
such determnation.” Id. at 62. The court further held that in

t he absence of clear legislative intent, even a retroactive



statute does not abrogate the effect of res judicata and the
validity of a final judgnment. Id.
The Kansas Suprenme Court addressed a | egislative

attenpt to nullify a final judgment in Estate of Reed v. Reed,

693 P.2d 1156 (Kan. 1985). Like this case, the Reed case al so

i nvol ved three separate appeals. Follow ng an adverse appell ate
court ruling in the first appeal, counsel for the |losing party
| obbi ed the state | egislature and was successful in getting the
| aw changed. After again receiving an adverse decision in the
second appeal, counsel again successfully | obbied the
| egi sl ature and was successful in getting the | aw changed in
such a manner that the anended statute would be retroactive and
clearly applicable to the case. Neverthel ess, the Kansas
Suprene Court again rejected the argunent that the statute had
retroactive application. 1d. at 521. The court reasoned that
the prior decisions were final and that the doctrine of res
judi cata prevented the newy anended statute from havi ng any
applicability. 1d. at 522.

Li kewi se, the Arizona Suprene Court faced a
| egislative attenpt to override one of its decisions by anendi ng

the statute. See Dowell v. Ross, 657 P.2d 410 (Ariz. 1982).

The court rejected application of the new statute to the sane
parties in the earlier suit based on res judicata. 1d. at 411.

The court concluded that its earlier decision finally

-10-



adj udi cated the rights of the parties prior to the statutory
amendnment. |d.

One Kentucky case with facts simlar to those herein

is Smth v. Canpbell, 286 S.W2d 532 (Ky. 1955), overruled in

part by Ward v. Southern Bell Tel ephone and Tel egraph Co., 436

S.W2d 794 (Ky. 1968), overrul ed by Comonweal th, Dept. of

Transp., Bureau of Hi ghways v. Louisville Gas & Electric Co.,

526 S.W2d 820, 822 (Ky. 1975).2 In the Smith case a citizen and

t axpayer brought a civil action against nmagistrates of the
Harl an Fi scal Court and against the county treasurer based on
[ unp sum paynents nmade to the magistrates for office rent and
t el ephone expenses. In 1950 the Kentucky General Assenbly had
enacted a statute prohibiting such paynents.

The appellate court first ruled that any paynents nade
after the effective date of the statute clearly were invalid.
Id. at 534. As for paynments nade to the nmagi strates before the
effective date of the statute, the magistrates pled in defense
that a 1935 Harlan G rcuit Court judgnment, upholding the
validity of a previous resolution of the Harlan Fiscal Court
providing for allowances to the magi strates for office rent, was
res judicata and therefore absolved themof any liability for

t hose paynents. The appellate court found it unnecessary to

2 W conclude that the Ward and Louisville Gas cases have no effect on the
portions of the Smith case with which we are concerned herein.
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deternmi ne whether the 1950 statute retroactively invalidated the
paynents nmade before that tine “because it is our opinion that
the plea of res adjudicata should have been sustained as to

those paynents.” 1d. |In other words, the court in the Smth

case refused to give the statute retroactive effect because a
prior judgnment had determ ned the rights of the parties up until
the tine the statute becanme effective.

We recognize that Martin did not raise the affirmative
def ense of res judicata.® However, Martin did raise the defense
of the |aw of the case doctrine, and “[t]his jurisdiction
i ncorporates the doctrine of res judicata into the |aw of the

case rule.” Burkett v. Board of Education of Pulaski County,

558 S.W2d 626, 628 (Ky.App. 1977). See also Hill v. Parks, 627

S.W2d 36, 38 (Ky.App. 1981). The court in Burkett also noted
that “the doctrine of res judicata prevents the relitigation of
t he sanme issues in a subsequent appeal[.]” 1d. at 627.

Further, the appellate court in Nolan v. Nolan’s Admirs, 234 Ky.

50, 27 S.W2d 408 (1930), held that “[u]lnder the well-settled
rule, the judgnent on the forner appeal is the |aw of the case.”

27 S.W2d at 409. Finally, the court in the Central Kentucky

Production case stated that “the controlling date for the
application of the statute is the date of the judgnent[.]” 1d.

at 66.

3 See Kentucky Rules of Civil Procedure (CR) 8.03.
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We conclude that the doctrine of res judicata prevents
the retroactive application of KRS 271B. 6-270(4)(c) to this
case. The ruling by the Kentucky Suprenme Court in Man O War

Restaurants, Inc. v. Martin, 932 S.W2d 366 (Ky. 1996), which

was deci ded before the effective date of the statutory
amendnent, finally decided the issue of the enforceability of
t he contract provision.

The judgnent of the Fayette G rcuit Court is reversed,
and this case is remanded for a new trial in accordance with

this court’s opinion resolving the second appeal .*

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
WIlliam C. Jacobs Gregory P. Parsons
Lexi ngt on, Kent ucky Lexi ngt on, Kent ucky

4 W decline to address Martin’s other argunents since they are rendered noot
by our resolution of the single issue decided in this opinion.
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