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BARBER, JUDGE: The Appellant, Gegory W Chi pman, pro se,

(Chi pman), has appeal ed froman order entered by the G ant
Circuit Court on Cctober 17, 2003, denying his notion nade
pursuant to Kentucky Rules of Crimnal Procedure (RCr) 11.42
wi t hout hol ding an evidentiary hearing. Chipman’s underlying
clains raise ineffective assistance of counsel with regard to
the lack of jury instructions on extrenme enotional disturbance
(EED) and intoxication, and a denial of due process in the

excl usion of evidence of the victim s intoxication. Having



concluded that the circuit court properly denied Chipnman relief,
we affirm

On July 23, 1999, Chipman and his uncle, Barry Sowder,
wor ked on a construction project at Chipman’s hone. They |eft
t he house m d-norning and spent nost of the rest of the day
drinking either at a bar or a friend s (the Nunnelly’s) house.
Late in the day Chipman left alone after arguing w th Sowder
over who was going to drive to the Chi pman house. Once hone
Chi pman took firearns outside and began shooting. He stopped at
one point and called the bar to prevent Sowder from charging
anything to his bar tab. Wen Sowder and the Nunnellys arrived
at the Chi pman residence, Sowder was shot and killed by Chi pnan.
A jury found Chi pman guilty of wanton nurder pursuant to
Kent ucky Revised Statute (KRS) 507.020(1)(b). The circuit court
sentenced himto life inprisonnent in accordance with the jury’s
reconmendat i on.

On direct appeal Chipman alleged error by the circuit
court in refusing to give a jury instruction on manslaughter in
the first degree under an extrene enotional disturbance theory.
The Kentucky Suprenme Court affirmed Chi pman’s conviction in an
opi ni on rendered August 22, 2002, holding that the circuit
court’s failure to give the requested instruction was harmnl ess

error.



On Sept enber 30, 2003, Chipman filed a pro se notion
to vacate the judgnent pursuant to RCr 11.42. Counsel was
appointed at his request. The pro se notion alleged ineffective
assistance of trial counsel for (a) failing to inpeach severa
prosecuti on witnesses; (b) insufficiently arguing against the
excl usion of evidence of the victims intoxication and a
prosecution witness’ ten year old felony; and (c) failing to
request jury instructions on extrenme enotional disturbance and
intoxication. The circuit court denied Chipman’s noti on w t hout
hol di ng an evidentiary hearing.

Chi pman’ s appeal raises the follow ng issues: (1)

i neffective assistance of counsel and court error in failing to
request or give a jury instruction on intoxication and (2) a
deni al of due process for the w thhol ding of excupaltory

evi dence, specifically evidence of the victinms intoxication and
om ssion of jury instructions on EED. W thout naking any
supporting argunments, Chipman also lists as errors: (3)

i mproper amendnent of the indictnent; (4) violation of the
doubl e jeopardy clause; (5) erroneous wanton nurder instructions
and (6) non-unani mous verdict. This Court will address
argunments (1) and (2), the only two issues presented to the

circuit court. Bowing v. Commonweal th, Ky. App., 80 S.W3d

405, 419 (2002).



Chi pman first asserts that his counsel was ineffective
for failing to request an instruction on intoxication. A
defendant’s entitlenent to a jury instruction on an intoxication
defense is a matter which could have been raised by Chi pman on
direct appeal. It should not be re-characterized as a clai m of

i neffective assistance of counsel in order to be consi dered

within the purview of an RCr 11.42 notion. “(T)he collatera
attack authorized by RCr 11.42 . . . is |limted to issues that
were not and could not be raised on direct appeal.” Haight v.

Commonweal th, Ky., 41 S.W3d 436, 443 (2001).

W have nonet hel ess considered trial counsel’s failure
to request an intoxication instruction. Chipman’s testinony at
trial is succinctly set forth in the unpublished Suprene Court
opi nion fromthe direct appeal (G egory W Chipman v.
Commonweal t h, 2000- SC-0902- MR, finality endorsed April 24,

2003) :

According to Appellant’s trial testinony:

(1) upon his arrival hone, his stepnother

i medi atel y questioned himas to what
happened after she observed the red place on
his head fromwhere he hit his head on a
rock during the scuffle with Sowder; (2) he
expl ained at that tinme that “Barry just
attacked nme”; (3) while he was upset over
the altercation, he was nore hurt than nmad
over it; (4) he decided to “cool off” by
doi ng sone target shooting with his .410
cal i ber shotgun, but did not fire the weapon
or yell in the direction of the Nunnelly
home; (5) the .410 jammed after he fired it
a fewtinmes, so he retrieved his 30/30 rifle



and continued his target practice; (6) he
never fired his .357 handgun; (7) he was not
angry with Sowder about the bar tab
situation, and he only attenpted to call the
bar to cut off Sowder’s access to alcohol in
t he hopes of sobering himup; (8) when the
Nunnel lys arrived with Sowder, he went
outside to run Sowder off, and Sowder was
accidentally killed when they grappl ed over
the .45 caliber handgun Appellant took wth
him (9) Appellant then fired a second shot
inthe air; and (10) after the Nunnellys

| eft, he dragged Sowder’s body into the

bar n.

To justify an instruction on voluntary intoxication,
t here nust be evidence not only that the defendant was
i nt oxi cated but al so evidence that the defendant was so

i ntoxi cated that he did not know what he was doing. Stanford v.

Commonweal th, Ky., 793 S.W2d 112, 118 (1990).

“Intoxication . . . is a defense to an intentional crine if the
effect of the intoxication is to conpletely negate the el enent

of intent(.)” MQ@ire v. Commonweal th, Ky., 885 S . W2d 931, 934

(1994). Chipman has failed to allege specific facts that woul d
have supported a voluntary intoxication instruction. Wile the
record discloses that Chi pman nmay have been drinking, it also
shows that he was aware of his actions when he shot and killed
Sowder. An intoxication instruction is proper where the

def endant described hinself as “real drunk” and was unsure of
many of the details of the crinme, such as the race of the victim

or how many tines the defendant struck the victimwth the



weapon. Rogers v. Commonwealth, Ky., 86 S.W3d 29, 44 (2002).

The record does not contain any evidence that Chi pnman was so
i ntoxi cated that he did not know what he was doi ng.

In order to establish ineffective assistance of
counsel, Chipman nust satisfy a two part test by show ng (1)
t hat counsel’s performance was deficient, and (2) that the

deficiency resulted in actual prejudice. Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S. C. 2052, 2064, 80 L. Ed.

2d 674 (1984). In Wggins v. Smith, 539 U S. 510, 123 S. C.

2527, 2535, 156 L. Ed. 2d 471 (2003), the United States Suprene

Court reaffirmed its holding in Strickland that the petitioner

must show that his trial counsel’s errors prejudiced the defense
and that, within reasonable probability, but for counsel’s
errors the results of his trial would have been different. The
Suprene Court has defined reasonable probability as a
probability sufficient to underm ne confidence in the outcone.

Id., quoting Strickland, 466 U.S. at 692. In light of Chipman’s

testinmony, his counsel’s decision not to pursue an intoxication
instruction was not deficient under the first prong of the
Strickland test. Because of the difficulties inherent in naking
a fair assessnent of attorney performance, “a court nust indul ge
a strong presunption that counsel’s conduct falls within the

wi de range of reasonabl e professional assistance; that is, the

def endant nust overcone the presunption that, under the



ci rcunst ances, the chall enged action ‘night be considered sound
trial strategy.”” 1d., 466 U S. at 689. The record refutes
Chi pman’s al |l egations of errors by counsel.

Chi pman next asserts prejudice by the inability to
present evidence of Barry Sowder’s intoxication at the tinme of
t he shooting, characterizing it as a denial of due process for
suppressi on of excul patory evidence. An RCr 11.42 notion is not
the proper forumfor an issue that should have been presented on

direct appeal. Haight, supra. Additionally, Chipman nmakes a

passi ng argunent of ineffectiveness on this particular issue,
but concedes that counsel nmade a request for Sowder’s nedica
treatnment records to show his |evel of intoxication and that
request was denied by the circuit court. Counsel thus attenpted
to use the intoxication evidence and therefore nmade no error.

Chi pman has failed to neet the Strickland test. Furthernore,

evi dence of the victim s al cohol consunption on the day of the
shooting was presented to the jury, and Chi pman’s testinony that
t he shooting was an accident rendered irrel evant Sowder’s
specific |level of intoxication.

Chi pman lastly asserts error in the om ssion of jury
instructions on EED. This issue was presented on direct appea
and this Court is now precluded fromreviewng it. Brown v.

Commonweal th, Ky., 788 S.W2d 500, 501 (1990). Additionally,

Chi pman concedes that counsel made a request for this



i nstruction, but the court denied the request. Counsel made no

error, thus Chipman has failed to neet the Strickland test.

For the foregoing reasons, the order of the G ant

Crcuit Court is affirned.
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BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
G egory W Chipman, Pro Se Gregory D. Stunbo
Burgi n, Kentucky 40310 Attorney General of Kentucky

Brian T. Judy
Assi stant Attorney Ceneral
Frankfort, Kentucky 40601



