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McANULTY, JUDGE: Ken Chappell appeals his conviction in the
Pul aski Circuit Court for one count of theft by failure to nake
required disposition of property, KRS 514.070. Chappell argues
on appeal that the facts proved by the Comonweal th did not

establish that offense. He relies on Commpnwealth v. Jeter, 590

S.W2d 346 (Ky.App. 1979), which held that KRS 514. 070 does not
crimnalize a transaction in which a seller accepts noney for
t he purchase of nerchandi se and then refuses to deliver the

property. Chappell’s notion to dismss the indictnment prior to



trial on that basis was denied. Chappell noved for a directed
verdict of acquittal at the close of the Comonwealth’s

evi dence, and at the close of all the evidence. Those notions
were denied. After the jury found Chappell guilty, he was
sentenced by the court to one year in prison.

Chappel |l owned and operated a busi ness known as
Cunber| and Products Distributing, LLC in Burnside, Kentucky. On
Sept enber 4, 2002, Ronald Catron went with a friend to
Chappel | s place of business to purchase a pool table. Chappel
waited on Catron. Catron determ ned that he did not want any of
t he pool tables in the store, and found one he wanted to
purchase in a store catalogue. It was common practice for
Cunber |l and Products to order the pool tables in this fashion.
Chappel | informed Catron that Catron was required to prepay half
of the purchase price and that the table would be available in
approxi mately two weeks.

Catron paid Chappell $600 by check. He left the payee
line blank on the check and Chappell filled in the line with his
name; Chappell testified that he did so in front of Catron.
Chappel | testified that this procedure was not unconmon, and
that a nunber of his custoners preferred maki ng the check out to
t he owner personally rather than the conpany. Chappell stated
that sonmeti mes he woul d cash the checks witten by custoners and

soneti mes deposit them and then he would use cash or obtain a
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noney order for ordering itenms. One of Chappell’s enpl oyees
also testified that custoners could either wite checks to
Cunber |l and Products or to Ken Chappell if they made it out to
t he owner.

Catron received a receipt for the transacti on which
reflected a total price of $1200 from whi ch $600 was subtracted
on the receipt. Two weeks passed and Catron had not received
his pool table or heard from Cunberl and Products. Catron stated
that he called the conpany’s phone nunber and | eft nessages on
voice mail, but never received a call back. He returned to the
store but Chappell was not present. The only person avail abl e
was an enpl oyee who did mai ntenance for Cunberl and Products.
Catron told the maintenance person to tell Chappell to call him
or he would go to the Cormonweal th’s Attorney’'s O fice about the
matter. \WWhen approximately a nonth had passed since placing the
order, Catron went to the Commonwealth’s Attorney’s Ofice to
file crimnal charges.

Chappel | now argues that he was not properly convicted
of theft by failure to nmake required disposition of property
because the facts of his case are not genuinely distinguishable

fromthe facts of Jeter. In Jeter, sone custoners of the store

owned by the defendant in that case had paid for appliances
whi ch were not subsequently delivered or were delivered in

unsati sfactory condition. The defendant was indicted on one



count of theft by deception and four counts of theft by failure
to make required disposition of property. After the close of
t he Commonweal th’s case, the trial court dismssed all five
counts. The Commonweal t h brought an action for the
certification of the question of |aw whether KRS 514.070
i ncl udes the course of conduct in which a seller accepts noney
for the purchase of nerchandi se and then refuses to deliver the
property as prom sed. 590 S.W2d at 346.

In holding that such a fact pattern did not fal
within the scope of KRS 514.070, this Court first referenced the
official coomentary to the statute, which stated:

It is not the purpose of this statute to

i npose a crimnal sanction on the

rel ati onship of debtor and creditor. To

constitute an of fense there nust be a breach

of trust, growi ng out of a contract or

confidential relation.
Id. at 347. The basis for the trial court’s dism ssal of the
charges in Jeter was that the transactions all involved a
debtor-creditor relationship, and so were not within the scope
of the statute. |d. The Commonweal th argued on appeal to this
Court that a “fiduciary duty” was established by the defendant’s
prom se to deliver the goods. This Court was not persuaded, and
noted that for that nmatter it could also be argued that a

contract and an acconpanying trust rel ationship was created.

Next, the court found that those considerati ons were “not



decisive as to the scope of the statute.” Id. Instead, the

court cited exanples of transactions that would fall within the

scope of the statute:

The basic thrust of this statute is to

i npose penal sanctions for such conduct as a
retailer’s failure to pay over to the state
sal es taxes which have been collected, a
contractor’s failure to nmake proper
application of paynents in satisfaction of
material mans’ |iens, an enployer’s failure
to apply wi thheld enpl oyee’s wages to a
pensi on fund, or a bank enployee’ s failure
to properly credit funds deposited for the
account of a custoner.

Id. (quoting Brickey, Kentucky Criminal Law, § 14.08.)

The basis of the court’s decision in Jeter was not the

| anguage of the commentary, but the “literal |anguage” of the

statute itself. KRS 514. 070 st ates:

The court

(1) A person is guilty of theft by failure
to make required disposition of property
recei ved when:

(a) He obtains property upon agreenent or
subject to a known | egal obligation to nake
speci fied paynent or other disposition

whet her from such property or its proceeds
or fromhis own property to be reserved in
equi val ent anount; and

(b) He intentionally deals with the property
as his own and fails to nmake the required
paynment or di sposition.

in Jeter determned fromthe statute that it was not

enacted to penalize the type of conduct alleged agai nst the

def endant

in that case. The court summed up its hol ding:



K.R S. 514.070 does not proscribe the type
of transaction whereby a seller accepts
nmoney for the purchase of nerchandi se and
then refuses to deliver the property as
prom sed. The statute was instead enacted
to penalize the msapplication of property
recei ved from anot her

Id. at 347-348.
The Conmonweal th in the case at bar does not chall enge
t he soundness of Jeter. |Instead, the Commonweal th argues t hat

Jeter is distinguishable because Chappell breached Catron’s

trust by failing to place the order for the pool table which he
had been prom sed. Conversely, the court bel ow di stingui shed
the case by the fact that the store in Jeter was not

i ncor porated, but was owned by an individual. However, we find

that neither of these fact distinctions renders Jeter

di stingui shable on its essential premse. Therefore, we
reverse.

We conclude it nmakes no difference that Chappell did
not have the table on the prem ses and was required to order it.
We believe that the distinction presented by the Commonweal th
does not create a crimnal case under the statute. The essence
of the agreenent between Chappell and Catron was a sal e, not
pl acenent of an order, and Jeter says that under such
circunstances KRS 514.070 is not applicable. Chappell was not
an agent for Catron but was sinply the seller of goods, with an

obligation to deliver the pool table. W do not believe that



the statute’ s | anguage supports penalizing a retailer who has to
order his stock of inventory and fails to deliver goods, as
opposed to a retailer who has stock on hand and fails to deliver
goods.

We al so do not agree that the fact that Chappell’s
busi ness was incorporated differentiates this case. For one
thing, Jeter does not nake explicit what kind of business was
involved in that case. Furthernore, the testinony in the case
at bar showed that it was Chappell’s usual business practice to
accept personal checks nmade out to hinself as the owner in
addition to accepting checks to the corporation. W find no
real difference fromthe transactions in Jeter as opposed to
this case.

We believe the fact pattern in this case is the sane
inall material respects as that of Jeter. The evidence showed
that Chappell was simlarly a seller who accepted noney from a
custoner, Catron, for the purchase of nerchandi se and then
refused to deliver the property as prom sed. As Jeter expressly
hel d, such conduct does not fall within the scope of KRS

514.070. Therefore, we reverse Chappell’s conviction.

ALL CONCUR



BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

Mark J. Stanzi ano Gregory D. Stunbo
St anzi ano & Wod, P.S.C Attorney CGeneral of Kentucky
Sonerset, Kentucky
Gregory A Cusl ey
Assi stant Attorney Ceneral
Frankfort, Kentucky



