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BEFORE: BARBER, BUCKI NGHAM AND HENRY, JUDGES.

BARBER, JUDGE: Appellant, Robert Gass Sr. (Gass), appeals the
denial of his RCr 11.42 notion for post-conviction relief and
demand for an evidentiary hearing on the issues raised in his
nmotion. W affirmthe trial court’s denial.

Gass’ s stepdaughter was the nother of a son fathered
by Gass. Gass and his stepdaughter’s nother requested custody
of the child, and were voluntarily granted custody by the
st epdaughter. Conflicts arose between the parties, and the

st epdaught er sought a court order granting her custody of the



child. During the custody battle the stepdaughter asserted that
Gass had sexual |y abused her begi nning when she was a very young
child. She conplained that the child was fathered by Gass when
he assaul ted her against her will. Gass admtted ongoi ng sexua
contact with his stepdaughter and the paternity of the child,
but clainmed that sexual relations did not begin until his
st epdaught er reached 18 years of age.

Gass was convicted of 10 counts of O ass D rape, and
15 counts of Class B rape. @Gass’s conviction on the rape
charges and sentence were affirmed on direct appeal in February,
2001. In April, 2003, Gass filed an RCr 11.42 notion to vacate
his sentence. The Commonwealth replied to the notion, and
submtted an affidavit from defense counsel which refuted many
of the assertions nmade in the notion. The trial court denied
the notion, and denied Gass’s request for an evidentiary hearing
on his notion.

Gass asserted in his RCr 11.42 notion that he received
i neffective assistance of counsel when his attorney failed to
investigate and interview certain wi tnesses. Gass conpl ai ned
that his attorney failed to interview his ex-w fe and
stepchildren prior to trial regarding the rape charges. At
trial the witnesses all testified that they had observed no
sexual contact between Gass and the victim No evidence was

presented showi ng that any of the wi tnesses could provide
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excul patory information other than that testified to at trial.
In order to be successful on such a claim the defendant nust
show what precise information the investigation would have
produced by identifying the witnesses and the evidence that they
woul d have testified to had counsel undertaken such an

investigation. United States ex rel. Sinmons v. Ganl ey, 915

F.2d 1128, 1133-34 (7'" Cir. 1990); Centers v. Conmonweal th, Ky.

App., 799 S.W2d 51, 56 (1990). Gass failed to neet this burden
of proof.

Gass clained ineffective assistance of counsel based
on the assertion that his attorney only net with himfor ten or
fifteen mnutes prior to trial. This allegation was refuted by
defense counsel. The trial court held that “[i]n light of M.
Todd’ s affidavit and in light of the Court’s awareness that M.
Todd is an experienced, able and conscientious defense | awer,
the Court is disinclined to believe this assertion.” The court
rul ed that counsel’s actions fell within the anbit of reasonable
trial strategy and were therefore insufficient to require

vacating Gass’s sentence. Moore v. Conmonwealth, Ky., 983

S.W2d 479 (1998). Gass argues that the court should not have
made this finding without an evidentiary hearing. An
evidentiary hearing is required only where the notion raises

i ssues of fact which cannot be determ ned on the face of the

record. Stanford v. Commonweal th, Ky., 854 S.W2d 743, 743-44




(1993). Where the clainms of error raised are refuted by the

record, no hearing is necessary. Haight v. Commonweal th, Ky.,

41 S.W3d 436, 442 (2001). The trial court’s denial of the
request for evidentiary hearing was proper.

Kentucky | aw contains a strong presunption that trial
counsel’s performance falls within the wi de range of reasonable

pr of essi onal assi stance. Commonwealth v. Pel phrey, Ky., 998

S.W2d 460 (1999). The court found that Gass had failed to show
that prejudice resulted fromthe alleged failures on the part of
def ense counsel. Such a showing of prejudice is required before

counsel can be found to have been ineffective. Strickland v.

Washi ngton, 466 U. S. 668, 104 S.C 2052, 80 L.Ed.2d 674 (1984).

W affirmthe trial court’s finding that no prejudi ce was shown.
The ot her issues raised by Gass had been nmade on

di rect appeal, and were rul ed upon by the Kentucky Suprene

Court. The trial court so noted inits ruling. Matters raised

and addressed on direct appeal are not appropriate for

consideration in an RCr 11.42 notion. WIson v. Commonweal t h,

Ky., 975 S.W2d 901 (1998).
HENRY, JUDGE, CONCURS
BUCKI NGHAM JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON
BUCKI NGHAM JUDGE, CONCURRING | totally concur with

the majority opinion that Gass’s RCr 11.42 notion was properly



deni ed without an evidentiary hearing. However, | desire to
wite separately concerning one m nor point.

Concerning Gass’s allegation that he received the
i neffective assistance of counsel because his attorney only net
with himonce, for ten or fifteen mnutes, prior to trial, the
majority states that counsel’s actions anounted to reasonabl e
trial strategy and were insufficient to require vacating Gass’s
sentence. The majority then states that the court’s denial of
an evidentiary hearing on that issue was proper for that reason.

As | read the trial court’s order, | understand it to say
that the trial court did not specifically rule on the
sufficiency of counsel’s actions, but that it denied an
evidentiary hearing on the issue because Gass failed to nake any
showi ng as to how he was prejudiced. 1In other words, the tria
court denied Gass an evidentiary hearing on the issue based on
the insufficiency of his allegations concerning the second prong

of the Strickland test rather than under the first prong. In

short, | agree with the trial court that no evidentiary hearing
was required due to the failure of Gass to sufficiently allege

prejudice in connection with the issue, but | do not necessarily
agree with the majority’s resolution based on the first prong of

the Strickland test.
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