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BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Mark Allen Daniels appeals, pro se, froman
Order of the Metcalfe Circuit Court dismssing his Petition for
Decl aratory Judgnment and Demand for Jury Trial, requesting that
his ten year sentence on a guilty plea to first degree robbery?
be vacated due to a violation of his state and federal constitu-

ti onal due process and equal protection rights, on the basis

! Kentucky Revised Statutes (KRS) 515.020.



that the circuit court lost jurisdiction under KRS 640.030% to
sentence him Because we conclude that Daniels is entitled to
an evidentiary hearing, we reverse the circuit court’s order

di smi ssing the petition and remand for a hearing.

In May 1988, sixteen-year-old Daniels was charged in
the Metcalfe District Court with first-degree robbery. Daniels
was appoi nted counsel and, after a hearing, was transferred to
the Metcalfe Gircuit Court as a youthful offender. On June 15,
1988, the grand jury indicted Daniels for first-degree robbery
“when in the course of conmtting a theft at Jr. Foods #9,
Stockton Street, Ednonton, Kentucky, he used or threatened the
i mredi at e use of physical force, a pocket knife being a
dangerous instrunent, upon Janice Sue Martin.” Daniels entered
a not guilty plea at arraignnment. Later, the Commonweal th
recomended a mininumten-year sentence of inprisonnent in
exchange for a guilty plea to first-degree robbery. On advice
of counsel, Daniels changed his plea to guilty. During the
guilty plea colloquy, Daniels admtted taking $92 fromthe cash
regi ster while brandi shing a pocket knife with its bl ade open.
The mask and cl othing he wore during the robbery were di scovered

by the police in his bedroom

2 Youthful O fender sentencing procedures upon a conviction or guilty
pl ea.



At the time of Daniels s sentencing, the Kentucky
Ceneral Assenbly had recently enacted the Unified Juvenil e Code
whi ch governed Dani el s’s sentencing. KRS 640.030(2) provided:

[ Alny sentence inposed upon the
yout hful offender shall be served in a
facility or program operated by the cabi net
for human resources until the expiration of
t he sentence, the youthful offender is
parol ed, the youthful offender is probated,
or the youthful offender reaches the age of
ei ghteen (18), whichever first occurs. |If
an individual sentenced as a yout hful
of fender attains the age of eighteen (18)
prior to the expiration of his sentence, and
has not been probated or rel eased on parole,
t hat individual shall be returned to the
sentencing court. At that time, the
sentenci ng court shall make one (1) of the
foll om ng determ nati ons:

(a) \Whether the youthful offender shall be
pl aced on probation or conditional
di schar ge;

(b) \Whether the youthful offender shall be
returned to the cabinet for human
resources to conplete a treatnment
program which treatnent program shal
not exceed a period in excess of six
(6) nonths. At the conclusion of the
treatment programor at the expiration
of six (6) nonths, whichever first
occurs, the individual shall be finally
di scharged; or

(c) \Whether the youthful offender shall be
incarcerated in an institution operated
by the corrections cabinet][.]
During entry of the plea, the circuit court read the above

statute to Daniels, enphasizing that “(a)fter you reach

eighteen, you will in all probability be brought back to this



Court if you are not parol ed, probated, or conditionally
released prior to that tine.” Daniels indicated he understood.
The court found inprisonnment necessary due to Daniels’s crimna
hi story, which included “a continuing pattern of anti-socia
behavi or that’s occurred over a considerable period of tine,”
including the “beating of an elderly person.” Daniels was
sentenced to ten years’ inprisonnent but delivered as a juvenile
to the custody of the Cabinet for Human Resources until he
turned eighteen. The court reiterated that at that tinme “

you will be returned to this Court for further determ nation
regardi ng your sentence.”

On August 14, 1989, Daniels, now ei ghteen, was
returned to the circuit court fromthe Central Kentucky
Treatment Center for a hearing to determ ne whether the
remai nder of his sentence should be inposed pursuant to
subsection (a), (b), or (c) of KRS 640.030(2). At that hearing,
Dani el s’s counsel requested “. . . the option of returning him
for the six nmonth period of time to the juvenile facility.”
David Sullivan, an enployee of the treatnent center, testified
t hat Dani el s had been successful in conpleting sone of the
prograns, had been cooperative, and had gained fromhis
experience; but if Daniels were to be returned for an additiona
six nonths, he could continue to work on the renaining two

sections of his G E. D. and with the vocati onal coordinator in



t he areas of cooking and nechanics. Wth regard to what
happened at the end of the six-nonth period, the follow ng
exchange occurr ed:

MR. SPARKS (prosecutor): Let ne ask a
coupl e of questions. Let’s assune that the
Court does choose this course of action, is
it M. Sullivan?

MR, SULLI VAN:  Yes.

MR, SPARKS:. And he does send Mark back up
there for six nonths, at the conclusion of

t hat six-nonth period, exactly what takes

pl ace at that point? Are we talking about
an automatic discharge fromthat facility or
does the facility get back in touch with the
Court, exactly what course of action do you
all take?

MR, SULLIVAN: Well that woul d be dependent
upon the Court; but, normally, how a

yout hful offender case works is, at the end
of the six nonths, we do invol venent;
nearing the end of that six nonths, we do,
is the resident is going to stay near the
area, which | believe Mark is planning to
do, we set up their enploynent so that they
go ahead and get their interviews finished
before they are finished with our program
as well as housing, such as an apartnent,
and all the necessary things so that when
they do | eave, they have a date set for when
they start working, as well as a place to go
and peopl e contact, such as NA or AA

what ever the case may be for an individua
resident. But, normally, wth yout hful

of fenders, Court contact is ended after six
nont hs.

THE COURT: | noticed under this 640. 030,
there is a provision that after six nonths,
or conpletion of the program that it does
provi de that he could be returned to this
Court to go through a simlar proceeding



that we are having here now, but it’'s the
position of you fol ks that you all do have
the right to release him are you

di sregardi ng that?

MR, SULLIVAN. That’'s sonething |’ m not
sure, sir.

On August 17, 1989, although finding himnot suitable for
probation or conditional discharge at that time, the court was
favorably inpressed with Daniels’s conduct and the efforts made
and entered a post-trial order to give Daniels “one nore
opportunity to continue these efforts you ve started.” Wthout
obj ection fromcounsel, the court ordered Daniels:

[Rleturned to the custody of the Cabinet for
Human Resources to conplete his treatnent
program which program shall not exceed a
period in excess of six (6) nonths. At the
concl usion of the treatnent program or, at
nost, the expiration of the six (6) nonths,
t he Def endant shall be returned to this
Court for the purpose of re-evaluation and
further orders regarding his sentence. It
is further the Order of this Court that the
Def endant shall al so undergo psychol ogi ca
tests or testing; and the results of those
tests shall be furnished by the Cabinet for
Human Resources to this Court, along with
any other information relating to his

condi tion and any recommendations for future
treatnment, if any.

In January 1990, Daniels was ordered probated for a
period of five years, subject to certain conditions. Five
nonths | ater, the Commonweal th introduced evidence of a curfew
violation, entry of guilty pleas to third-degree crimnm na

trespass, possession of al coholic beverages by a m nor under



age 21, and a crimnal conplaint charging Daniels with nmurder in
a stabbing death where he was both identified by the victimand
admtted guilt. The circuit court revoked probation and
sentenced Daniels to the original termof ten years’ inprison-
ment, less credit for tinme served.

Thirteen years later, on May 22, 2003, Daniels’s
petition for declaratory judgnent and demand for jury trial was
filed in the circuit court. Daniels asserted a violation of due
process and equal protection by the circuit court’s order of
probation and revocation, arguing that the circuit court | ost
jurisdiction to sentence himto probation after commtting him
for six nonths to the Cabinet for Human Resources, and aski ng,
alternatively, that the original sentence be vacated or that he
be given a jury trial. The Commonweal th responded that Daniels
wai ved his right to a jury trial by pleading guilty. The
circuit court agreed with the Comonweal th in disn ssing the
petition. On appeal, Daniels argues that the circuit court
erred by summarily dismssing his petition and requests a renmand
for an evidentiary hearing or reversal of the circuit court’s
deci si on.

Daniels’s petition for declaratory judgnent was filed

pursuant to CR® 57 (Declaratory Judgment) “and all other

3 Kentucky Rules of Civil Procedure.



”

Statutory Provisions applicable,” thereby referencing

KRS 418.040. According to Smith v. O Dea:*

A petition for declaratory judgnment

pursuant to KRS 418. 040 has becone the

vehi cl e, whenever Habeas Corpus proceedi ngs

are i nappropriate, whereby innmates nmay seek

review of their disputes with the

Corrections Departnent.
This action, however, does not involve an action agai nst Daniels
by the Corrections Departnent but, instead, concerns the
propriety of Daniels’s 1989 sentence of probation inposed by the
Metcalfe GCrcuit Court. A declaratory judgnment action will not
lie to determne the propriety of a judgnent in a prior action
bet ween the same parties.® Questions regarding the validity and
effect of a prior judgnment nmay not be determned in a
decl aratory judgnent action.® The question to the circuit court
in the dismssal of a declaratory judgnent is whether the
petition states a cause of action or justiciable controversy.’
By raising allegations concerning a fifteen year old judgnent

Daniels has failed to present a cause of action cognizable as a

decl aratory judgnent.

Ky. App., 939 S.W2d 353, 355 (1997).

Back’ s Guardi an v. Bardo, 234 Ky. 211, 27 S.W2d 960, 962 (1930).

® Lyon’s Admr v. Geenblatt, 213 Ky. 567, 281 S.W 487 (1926).

Curry v. Coyne, Ky.App., 992 S.W2d 858, 859 (1998).




We are mndful, however, that a pro se litigant is
af forded nore leeway in his pleadings than a party who has
retai ned counsel.® Rules are to be construed liberally in his
favor.® We, thus, believe that it is appropriate to consider
Dani el s’s argunent on this issue even though it was not raised
properly via a CR 60.02(f)*° notion.

Daniels’s case begins simlarly to Conmonweal th v.

Townsend. ' I n Townsend, as here, the defendant was under age
eighteen at the tine of the comm ssion of the offense and at
sentencing. He was sentenced to inprisonnent for ten years.
Thereafter, his sentence was governed by KRS 640.030(2).*

Bot h Dani el s and Townsend were remanded to a youth facility
where they were incarcerated until their eighteenth birthdays.
They were, at that tinme, returned to the circuit court to

det erm ne whi ch subsection of KRS 640.030(2) should be utilized

in inmposing their sentences. Both were sentenced to six nonths

8 Beechamv. Commonwealth, Ky., 657 S.W2d 234, 236 (1983).

® Case v. Commonwealth, Ky., 467 S.W2d 367, 368 (1971).

0 CR 60.02 provides, in pertinent part: On notion a court may, upon
such ternms as are just, relieve a party or his legal representative
fromits final judgnment, order, or proceedi ng upon the follow ng
grounds: . . . (f) any other reason of an extraordi nary nature
justifying relief. The notion shall be nade within a reasonabl e
time .

1 Ky., 87 S.W3d 12, 14-15 (2002).

2 The only difference in KRS 640.030(2) between Daniels’s case and
Townsend’s is a 1996 anendnent which changed the reference from
“cabi net for human resources” to “Departnment of Juvenile Justice.”



of treatnment under KRS 640.030(2)(b) and ordered returned to
court at the conclusion of the treatnent for further sentencing
under KRS 640.030(2). In Townsend the court found that:

(T)he plain | anguage of KRS 640.030(2)(b)
precludes a trial court from conducting yet
anot her sentencing hearing at the concl usion
of the six nonth treatnment program The
statute gives the sentencing judge only
three options when a yout hful offender
reaches the age of eighteen. It does not
gi ve the sentencing judge a fourth option of
sentencing the offender first pursuant to
subsection (b) then, later, pursuant to
subsection (a) or (c).®

The circuit court, therefore, did not have the option of
sentencing Daniels to a six-nonth treatnment program and, then,
| ater sentencing himto probation

In Townsend, however, the defendant waived the right
to be “finally discharged” in open court on two occasi ons by
agreeing to a remand for six nonths’ treatnent and | ater being
returned to circuit court for sentencing under KRS 640.030(2).
The appellate court, in finding that “(t)he waiver was unanbi g-
uous and patently voluntary” concl uded:

(TYhat the “finally discharged” provision of

subsection (b) inures to the benefit of a

def endant and, |ike any other constitutiona

or statutory right, can be the subject of a
valid waiver.

3 1d., 87 S.W3d at 14-15.

¥ 1d., 87 S.wW3d at 15.

10



Unl i ke Townsend, Daniels’'s record is silent as to a
voluntary waiver of the right to be “finally discharged” under
KRS 640.030(2)(b) after conpleting a six nonth treatnent
program Al though M. Sullivan testified that the circuit court
usual ly had no further contact with the youthful offender after
the six nonth treatnent program transcripts indicate that the
circuit court, apparently m sreading the recently enacted
KRS 640.030(2) and (3), believed that Daniels could be brought
back to court for sentencing under subsection (3) of the newy-
enacted statute. The prosecutor and defense counsel offered no
argunent otherw se. Daniels, unlike Townsend, had no way of
knowi ng that the statute was being interpreted incorrectly.

A waiver is the voluntary relinqui shnment of a known
right.* In order for there to be a valid waiver of Daniels’s
right to be sentenced in accordance with the statute, there nust
be proof that Daniels voluntarily gave up a right that he knew
he had. Because children require special considerations due to
their intelligence and experience, and the United States Suprene
Court has stated that whether a child should be deprived of the
special protections of the juvenile justice systemis a

critically inportant question, we believe these assurances are

5 Herndon v. Wngo, Ky., 404 S.W2d 453, 454 (1966).

11



necessary to ensure due process and fair treatnent of the
child.®

The record is silent, as well, with regard to the
sentenci ng of Dani els upon conpletion of the six-nmonth treatnent
program The only evidence of record is a formorder of
probation signed by the circuit court but not signed by Daniels
or counsel. There is no transcript of the sentencing hearing.
As the record is silent as to whether he was aware of the right,
there is no basis to conclude that Daniels voluntarily waived
his rights under KRS 640.030(2).

According to Mclntosh v. Conmonweal th, ! the proper

remedi al approach to an allegation of an erroneous sentence is a
CR 60.02 nmotion. “It is sinply incorrect to say that a court is
wi thout jurisdiction to inmpose an unauthorized sentence.

Rat her, the inposition of an unauthorized sentence is an error
correctabl e by appeal, by wit, or by notion pursuant to

RCr'® 11.42 or CR 60.02.”"' Pursuant to Ware v. Commonweal th, 2°

al t hough Dani el s has entered an unconditional plea of guilty, he

may appeal the sentence inposed on himbecause he asserts that

6 Kent v. United States, 383 U.S. 541, 553, 86 S.Ct. 1045, 1053,
16 L. Ed.2d 84, 93 (1966).

7 Ky., 368 S.W2d 331, 335 (1963).

8 Kentucky Rules of Criminal Procedure.

9 Wers v. Commonweal th, Ky., 42 S.W3d 594, 596 (2001).

20 Ky. App., 34 S.W3d 383, 385 (2000).

12



the circuit court acted without authority in rendering the
sentence. Unfortunately, Daniels is too |late to prosecute an
appeal. And, even if he is still in custody serving this
sentence (the record is silent as to this fact), he is too late
to bring a notion under RCr 11.42. CR 60.02 is Daniels’s only
avai | abl e renedy.

We do not hold, however, that Daniels is entitled to
the extraordinary relief he seeks; our ruling nerely allows him
the benefit of a hearing wherein the Comonweal th nust affirm-
tively prove a voluntary waiver of the right to be sentenced
under KRS 640.030(2). W are m ndful of the strong and sound
policy supporting the doctrine of finality of judgnents.
Substantive relief under CR 60.02(f) is available “only under
most unusual circunmstances.”? Al though Daniels did not file the
action until thirteen years after final judgnment, this court has
hel d as reasonabl e a twel ve year delay when the novant was
unawar e of the issue for ten years. ??

The judgnent of the Metcalfe Grcuit Court is reversed
and remanded for the purpose of conducting an evidentiary
hearing on the issue of the propriety of Daniels’s sentence,
pursuant to KRS 640.030(2).

ALL CONCUR

2L Wne v. Commonweal th, Ky.App., 699 S.W2d 752, 754 (1985).

22 Cain v. Cain, Ky.App., 777 S.W2d 238, 239 (1989).
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