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M NTON, JUDGE. The involuntary dism ssal of a civil action with
prejudice is the ultimte sanction available to the trial court
to punish a plaintiff who has failed to prosecute its case or
conply with court orders. The circuit court granted the
defendants’ notion and involuntarily dism ssed Jerry Leonard’s
wrongful term nation case with prejudice after Leonard’ s counse

noved for another extension on a deadline for production of a



term nation hearing transcript. This request followed close on
the heels of the court’s order that vacated its earlier
involuntary dismssal for failure to conply with deadlines for
production of this transcript. |In that order, the court
sanctioned Leonard s counsel with paynent of attorney’s fees for
not furnishing the transcript tinely and warned that a failure
to conply with further deadlines would result in dismssal. In
this pro se appeal, Leonard argues that the circuit court abused
its discretion by inposing the “death sentence” on his claimto
puni sh the lawer for mssing this deadline. W agree that this

di sm ssal was an abuse of discretion and we reverse.

PROCEDURAL STEPS ENDI NG | N DI SM SSAL

On May 3, 2001, Leonard filed suit against the City of
Brandenburg; its mayor, Ronnie Joyner; and its police chief,
Jeffrey L. Cox, who are now the Appellees in this appeal. The
crux of the suit was an appeal under the Police Oficers Bill
of Rights® fromthe City’ s ternination of Leonard s enpl oyment
with the Brandenburg City Police Departnent. The procedure for

this type of appeal in the circuit court is that the discharged
enpl oyee is entitled to sonmething |less than a trial de novo/J/a

quasi trial de novo. The onus is on the discharged enpl oyee who

has the obligation to furnish a record of the evidence heard by

1 Kentucky Revised Statutes (KRS) 15.520.
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t he hearing body and who has the right to call such additiona
W t nesses as the enployee nmay desire. The trial court is to
consi der both the record before the hearing body and the
additional testinony. The trial court is limted to a

determ nati on of whether the hearing body acted arbitrarily in
deci di ng whet her the enpl oyee violated the rules and regul ati ons
of the police departnent.? Leonard also made clains for
violation of his right to due process under U S. and Kentucky
constitutions, intentional infliction of enotional distress,
injury to business reputation, enbarrassnent, and humliation.
The Appel |l ees renoved the case to federal court where the case
proceeded to a dism ssal after about a year. In an order,
entered June 24, 2002, the federal court dism ssed the federa
clainms and remanded the state clains to the circuit court.

In an effort to nove the case expeditiously toward
resolution, the circuit court entered a scheduling order on
Cctober 18, 2002, requiring Leonard, within 45 days, to file the
transcript of the termnation hearing that was conducted on
March 29, 2001, before the Mayor and the Cty Council of

Brandenburg. The order also set discovery and briefing

2 stallins v. City of Madisonville, Ky.App., 707 S.W2d 349,
350 (1986). This case nmakes specific reference to the obligation of
the plaintiff to furnish a “transcript” of the adm nistrative
hearing, and it appears that the circuit court in the case at hand
interpreted this literally to nmean that Leonard had to furnish a
witten transcription of the audi o-recorded hearing. Regardl ess of
whet her a transcription is mandatory, it appears that Leonard s
counsel did not object to furnishing the witten transcription.
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deadlines and a final subm ssion date. As the court expl ai ned
in alater order, the transcript was not for discovery purposes
since the Appellees already had the audi ot apes of the hearing.
Rat her, “[t]he purpose of the transcript was primarily to assi st
the courts [sic] in the interest of judicial econony in
determining the | egal issues in the parties’ nenoranda w t hout
having to listen to the audio recording.” Soon after the entry
of the scheduling order, Appellees’ counsel nailed to Leonard’' s
counsel, Sanuel Manly, two audi ocassette tapes of the hearing.

After the original 45-day deadline passed w thout a
transcript, Manly noved for nore tinme. He cited as grounds for
the extension his own need to attend to his ailing nother who
lived in Florida. Wthout objection fromthe Appellees, the
circuit court entered a new scheduling order on Decenber 19,
2002, which extended the deadline for filing the transcript to
January 31, 2003, and extended the other deadlines for
di scovery, briefing, and subm ssion accordingly. This deadline
passed wi t hout conpliance or a request for extension.

Citing the failure to file the transcript, even after
a prodding letter of inquiry to Manly, the Appellees filed a
nmotion on March 19, 2003, seeking involuntary dismssal as a
sanction for failure to conply with the court’s order. Neither
Manly nor Leonard appeared at the schedul ed hearing on April 3,

2003, to oppose this notion. The circuit court granted the
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notion and entered an order of involuntary dism ssal on April 4,
2003.

Manly imrediately filed a notion to set aside the
dismssal. Wth the notion, he submitted his own affidavit,
dated April 14, 2002, in which he cited the lengthy fina
i1l ness and death of his nother which necessitated his absence
from Kentucky. He also cited his personal health issues to
expl ain his having neglected the preparation and filing of the
transcript. Manly blanmed his secretary for his failure to
appear at the hearing on the notion to dismss. Mnly's
affidavit assured the circuit court that the “[p]reparation of
the transcript is now underway.”

The court heard the notion to set aside the dism ssa
on May 8, 2003. Two days later, the circuit court entered
detailed findings of fact and concl usi ons of |aw and an order
vacating the dismssal. Wth obvious skepticism the circuit
j udge accepted Manly’'s excuses for having neglected the January
deadl i ne and having failed to appear in court on April 4. But
the circuit judge adnoni shed Manly and sanctioned himw th costs
and attorney’s fees, stating:

The court is reluctant to accept the

continuing efforts of counsel to blane their

secretary(ies) for their own oni ssions.

M. Manly has had sufficient contact with his

secretary to handle a highly publicized case

through three levels of state courts, yet
[he] wants to blame her for inproperly
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docunenting this action on his docket. The
court finds it nmuch easier to accept a
responsi bl e counsel’s adm ssion of neglect or
inattention to his responsibilities than to
poi nt the finger at an enpl oyee unable to
defend herself in a hearing. M. Mnly has
directly violated the court’s order and
sanctions should be inposed upon him

The court ordered that the new deadline for the transcript was
May 30, 2003; and the other deadlines were agai n extended
accordingly. The order concluded with this clear adnonition:
The deadl i nes herein set by the court

may not be altered by agreenent of the

parties. Sanme may only be altered by order

of court after notice, notion and hearing

and will only be granted based upon

exceptional circunstances. Failure of

Plaintiff to conply with any deadl i ne set

forth in this Order shall be cause for

dism ssal of this action as a sanction

therefore [sic].

On the day the transcript was due, Manly filed a
noti on asking for an extension until June 6, 2003. Acconpanying
the notion was the affidavit of a | egal transcriptionist, who
stated that she had received the audi otapes for transcription on
May 19, 2003; and because of the poor quality of the tapes, she
coul d not conplete the transcript by the deadline. The
Appel | ees again noved for dismissal, and the circuit court
granted their notion after a hearing. Again the court nade

detailed findings. Inits dismssal order, entered July 9,

2003, the circuit judge observed:



This court attenpted to be lenient with
the Plaintiff in his initial failure to
conply with its prior orders. The ordering
and conpl etion of the transcript herein has
been del ayed previously at Plaintiff’s
request fromthe initial deadline of
Decenber 2, 2002(45 days after entry of
order) to January 31, 2003. That order was
based upon Plaintiff’s counsel’s nother’s
illness and infirmty. Now over seven
nonths after it initially becanme known a
transcri pt would be required to be prepared
by Plaintiff (no objection to said
requi renent being raised), he once again
requested an additi onal extension.

The court had sonme reservations when it
granted Plaintiff’s notion to vacate the
order dismssing this action. 1t had doubts
t hen whet her the Def endants were being
prejudi ced by granting the extension
requested. Procedure required [the court]
to follow the course [that the court] took.
Now, upon consi deration of the repeated
failure to conply with its express discovery
order with prior notice of the sanctions to
be inposed for a failure to neet the
reasonabl e deadline, the court has no
further reservation in what it feels justice
conpels it to do.

ANALYSI S
Atrial court may dismss a civil action with
prejudi ce as a sanction against a party who fails to obey an
order to provide discovery.® A trial court may disnmiss a civil

action with prejudice as a sanction against a party who fails to

conmply with the civil rules, including discovery rules, or any

3 Kentucky Rules of Civil Procedure (CR) 37.02(2)(c).

-7-



order of the court.* A trial court may, in the exercise of its
i nherent power, dismss a case with prejudice for want of
prosecution when necessary to preserve the judicial process.?®
But because of the grave consequences of a dismissal with
prejudice, a trial court should resort to this sanction only in
the nost extrene cases.® And on appeal, this Court nust
carefully scrutinize the trial court’s exercise of its
discretion.” “The test for abuse of discretion is whether the
trial judge’'s decision was arbitrary, unreasonable, unfair, or

unsupported by sound | egal principles.”?8

9

In Ward v. Housman,” a di vided panel of this court

recommended that trial courts use the “relevant factors” adopted
by the U S. Court of Appeals for the Third Crcuit, which was
considering the federal counterpart of CR 41.02,% in

Scar borough v. Eubanks!' as “a worthwhile guideline for analysis”

4 CR 41.02.

> Nall v. Wolfolk, Ky., 451 S.w2d 389, 390 (1970).

6 Polk v. Wnsatt, Ky.App., 689 S.W2d 363, 364-365 (1985).

o,

8 Goodyear Tire & Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581
(2000) .

° Ky.App., 809 S.w2d 717 (1991).
¥ Fed. R CGv. P. 41(b).
1747 F.2d 871, 874-878 (39 Cir. 1984). In Poulis v. State FarmFire

and Casualty Co., 747 F.2d 863 (3¢ Gir. 1984), filed the sane day
as Scarborough, the Third Circuit recapitulated these factors.
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when considering dismssing an entire case as a sanction for

dilatory conduct of counsel.? Al though the issue in Ward dealt

with the propriety of using sunmary judgnment as a sanctioni ng
tool for dilatory conduct of counsel, we, too, find the analysis
endorsed by Ward to be hel pful in assessing a notion to dismss
when used as a sanctioning tool for failure to obey discovery
schedul es, failure to prosecute, or to failure to conply with

ot her procedural rules. The Ward factors are: (1) the extent

of the party’s personal responsibility; (2) the history of

dilatoriness; (3) whether the attorney’ s conduct was willful or

in bad faith; (4) the neritoriousness of the claim

(5) prejudice to the other party; and (6) alternative sanctions.
W will proceed to exam ne the case at hand using the

Ward factors, keeping in mnd that all of them need not be

satisfied to warrant dismi ssal as a sanction. 3

1. The extent of Leonard s personal responsibility.

Leonard argues in his brief “that any fault for
anything less than total conpliance with the orders of the Made
Crcuit Court lies wwth counsel for Plaintiff and not wth
Plaintiff who was in no position to know what was to be required

by the Meade Circuit Court.” This issue was apparently not

2 ward, supra at 7109.

13 See Hicks v. Feeney, 850 F2d 152, 156 (3'Y Cir. 1987) (applying the
so-called Polis factors).




considered by the trial court. Consequently, there is no
finding concerning Leonard’ s personal involvenent contained in
any of the circuit court’s orders. Simlarly, there is no
suggestion in the record that Leonard hinself is responsible for
the failure to file the transcript as ordered. W infer from

t he sanction of costs and attorney’s fees that the trial court

i nposed to be paid by Manly and not to be passed on to Leonard
that the trial court inplicitly held Manly al one to be

responsi ble for dilatory conduct.

And the record does reflect that Manly took ful
responsibility for the delays. He told the trial court that the
reasons for the delay were his attention to his nother’s final
illness and death, his own illness and injuries suffered in a
fall down restaurant steps, his secretary’s failure to cal endar
accurately, and his own decision to postpone hiring transcrip-
tionists. Finally, the trial court nentions nore than once that
whil e these factors hindered Manly' s conpliance with its
schedul i ng order, Manly contenporaneously represented a party in
a highly publicized case involving the gubernatorial primry
through three levels of the court system The obvious inference
is that Manly neglected this case for that one.

But Leonard s apparent |ack of participation in the
delay is not absolutely dispositive because it is axiomatic that

“Ia] litigant nmay not enploy an attorney and then wash his hands
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of all responsibility. The |law demands the exercise of due
diligence by the client as well as by his attorney in the

prosecution or defense of litigation.”

In ['ight of our
di sposition of this case, we hold for another case an analysis
of the serious dilenm posed by the allocation of responsibility

between the attorney and the client when the attorney's
del i nquenci eslinot the client’ sldnecessitate sanctions for

dilatory or contumaci ous conduct. *®

2. The history of dilatoriness.

The circuit court notes in its findings its efforts in
three orders over seven nonths to secure the requisite hearing
transcript. W are aware of the exhortations to trial courts to
nove cases toward resolution expeditiously. Tinme limts inposed
by the trial court serve an inportant purpose for the orderly,
fair, and expeditious processing of litigation. |If conpliance
is not feasible within the tine limts set by the court, it is
i ncunbent upon counsel to request an extension fromthe court
before the court’s deadline passes. W are satisfied that the
circuit court’s finding of a “repeated failure to conply with

its express discovery order” is a finding of a history of

¥ Gorin v. Gorin, 292 Ky. 562, 167 S.W2d 52, 55 (1942).

15 See e.g., Carter v. Albert Einstein Medical Center, 804 F.2d 805,
807-808 (3@ Cir. 1986).
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dilatoriness. And such a finding is anply supported by the

record.

3. \Wiether attorney’s conduct was willful or in bad faith.

The circuit court set aside its first dism ssal order
“lal]s a result of [a] hearing [on May 8, 2003] and
representations of [Manly].” One of those representations was,
the court noted, that “[p]reparation of the transcript is now
underway.” Later, the circuit judge was surprised and di smayed
to learn that preparation had not, in fact, been underway as of
the hearing on May 8, 2003. As it turned out, an earlier
transcriptionist, Ms. Watson, had actually returned the tapes to
Manly on April 23, 2003; and Manly decided to wait for the
outcone of his notion to vacate the dism ssal before incurring
the costs for transcription.

The circuit court apparently did not find the | ast
request for a seven days’ delay to be based upon one of those
“exceptional circunstances” for which the May 10, 2003,
schedul i ng order allowed. And having forewarned Manly that
failure to conply with these | atest deadlines would result in
di sm ssal absent such exceptional circunstances, the circuit
court was unnoved by the plea for yet nore tine by a second
transcriptionist, Ms. Broadhead. Manly argued that inaudible

tapes required nore tinme to transcri be. The court responded that
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“M. Manly knew or shoul d have known of the poor audio quality
of the tapes prior to transmttal to either [of the two
identified transcriptionists]. He had known a transcript was
due since entry of the initial order Cctober 18, 2002.~

I n anal yzi ng the attorney conduct factor, the Third

Crcuit in Scarborough | ooked to “the type of willful or

cont umaci ous behavi or which was characterized [by the U S.

Suprene Court] as ‘flagrant bad faith’ in National Hockey League

v. Metropolitan Hockey Club, Inc. . . . ."' |n National Hockey

League, the trial court dism ssed the case after 17 nonths,
during which the plaintiffs failed to answer crucial inter-
rogat ori es despite numerous extensions, and broke proni ses and

7 As we have reviewed the record in

comm tnents to the court.
the case before us, it does not support a finding that Manly’s
dil atory conduct stemred fromthis sort of flagrant bad faith.

In Naive v. Jones, our high court suggested that

w Il ful conduct on the part of counsel facing dismssal as a
sanction under CR 37.05 for failing to answer or object to

i nterrogatories propounded under CR 33 “contenpl ates a

del i berate del i nquency as opposed to one stenmm ng from excusabl e

negl ect, inadvertence or mstake. This would be a conscious and

16

Scar borough, 747 F.2d at 875; see also Poulis, 747 F.2d at 866.

17427 U S. at 643, 96 S.Ct. 2778, 49 L.Ed.2d 747 (1976).
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i ntentional nonconpliance.” 18

Agai nst the backdrop of Manly's
hi story of dilatoriness, the judge s finding that Manly knew or
shoul d have known for seven nonths of the poor audio quality of
the mcro-cassette tapes, and the trial court’s clear warning of
dismssal for any further m ssed deadlines, the facts support a
finding of willfulness on Manly's part. This conclusion is

bol stered by what appears fromthe record to be Manly’'s effort
intentionally to mslead the court by stating that the

transcription was in progress in an effort to convince the judge

to set the first dism ssal order aside.

4. Meritoriousness of the claim

The trial court’s order does not analyze the neri-
toriousness of Leonard s clains as having any bearing on the
di smssal. And we have no way of doing so fromthe record. For
t he purposes of dism ssal as a sanction, the neritoriousness of
a claimnust be evaluated on the facial validity of the plead-

9

ings.'® W cannot say that Leonard has not nade out a facially

valid claim

18 Ky., 353 S.W2d 365, 366 (1961).

19 Scar bor ough at 875.
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5. Prejudice to the other party.

If there has been true prejudice to a party by an
opponent’s failure to conply with a scheduling order of the
court, that factor al one nust bear substantial weight in support
of a dismssal. Here, the trial court specifically concludes
that “the defendants are prejudiced by the continued litigation
and expense being incurred by the Plaintiff’'s failure to

cooperate and be conpliant with di scovery . But under
the circunstances of this case, we are unable to discern true

prejudice to the Appellees’ case fromMnly' s nost recent del ay
in furnishing a transcript of tapesltapes that were in the
Appel l ees’” hands all along. And as the trial court had done in
its earlier order, an award of attorney’'s fees and costs could
have conpensat ed Appel |l ees for any unreasonabl e expense
associated with delay, if any such additional expense were
shown. Indeed, the Appellees’ notion to dism ss does not argue
that a one week’ s extension to file the transcript prejudiced
their case. They do not nention prejudice in their brief to
this Court.

Exanpl es of true prejudice are “the irretrievable | oss
of evidence, the inevitable dimmng of witnesses’ nenories, or

t he excessive and possibly irremedi abl e burdens or costs inposed
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on the opposing party.”?°

The record does not support a finding
that the Appell ees have been so adversely affected by Manly’s

delay. The trial court erred in finding prejudice to the

Appel | ees.

6. Alternative sanctions.

The trial court concluded that in |ight of the “prior
notice of the sanctions to be inposed for a failure to neet the
reasonabl e deadline” that it felt that “justice conpels”
dism ssal. W fully understand the trial court’s frustration
that by replacing its earlier dismssal order, which it
acknow edged was inprovidently granted, with a nonetary sanction
and a warning, it appeared to fail so quickly to achieve
conpliance from Manly. But we believe, neverthel ess, that
di sm ssal under these facts is an abuse of discretion.

D sm ssal nust be the sanction of last resort. The trial
court’s earlier warning notw thstanding, a direct and effective
sanction for the pattern of attorney delay encountered by the
trial court, is the inposition of excess costs and attorney’s
fees caused by the attorney’'s dilatory conduct, as authorized by
CR 37.01(d), 37.02(2)(d), and 37.02(3). As with the trial

court’s earlier sanction, these costs and fees shoul d not be

20 1d. at 876.
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passed on to the client when the client is not at fault but

borne entirely by the offending | awer.

DI SPOSI T1 ON

By examning this record guided by Ward v. Housman, we

must conclude that the trial court abused its discretion by
dismssing the claimw th prejudice. Justice conpels an
alternative sanction to “the death sentence” where, as here, the
client appears to have a facially neritorious claim the client
appears to be free of fault for the lawer’s history of willful,
dil atory behavior; the delay is of conparatively short duration;
and the opposi ng side has not shown actual prejudice by the

del ay. For these reasons, we reverse the order of dism ssa

with prejudice and remand this case to the trial court for

further proceedi ngs consistent with this opinion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Jerry W Leonard, Pro se Davi d Whal in
Ekron, Kentucky David P. Bow es

Chris J. Gadansky
Loui svill e, Kentucky
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