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McANULTY, JUDGE: Denise Miullins was discharged from her

enpl oynment as a deputy jailer at the Lincoln County Regi ona

Jai |l Septenber 28, 2002. The discharge stenmed from an incident
whi ch occurred at the jail in which bond noney that Miullins had
handl ed cane up mssing. Her letter of discharge fromJailer
Wl liam*“David” Gooch set forth the follow ng all egations of

m sconduct conmmtted by Miullins as reasons for her dism ssal:



(1) theft of $504.00; (2) failure to

properly use audi o-video surveillance

equi pnent; (3) failure to properly contro

i nmat e novenent; (4) failure to keep contro

room door | ocked; (5) abandoning contro

room and (6) chronic use/abuse of

narcotics/control |l ed substances, inpairing

ability to safely conpetently perform

duti es.

It was Mullins’ duty to prepare the bond by placing
the noney in an envel ope and dropping it into a slot in a | ocked
box whil e speaking on canmera. The canmera only took a picture
every few seconds, and enpl oyees were required to nove slowy
while on canera so that it could record their novenents. Wen
t he envel ope was determ ned to be mi ssing the next day, review
of the tape revealed that Mullins had not followed the
procedure. It could not be seen what she did with the bond.
When questioned, Mullins asserted that she had dropped the bond
envelope in the slot. The canera review also tended to show
that, contrary to policy, Millins did not keep the control room
door cl osed and she prepared the bond in the presence of an
inmate. The inmate was supposed to have been supervised at the
time by another deputy, not by Millins.

Jail er Gooch inmedi ately suspended Miullins after the
bond noney was not recovered or repaid by her. He then inquired
into Mullins’ drug use as a result of this incident, attenpting

to explore a notive for the alleged theft. M. Gooch spoke with

i nmat es who alleged that Mullins was dealing in drugs. However,
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Mul I'ins denied illegal drug use and expl ai ned her positive drug
test by establishing proof through her physician that she was on
prescription nmedication. M. Gooch presented a drug case
against Mullins to the grand jury, which failed to indict.
Thereafter, M. Gooch sent Miullins the letter of termnation.

Fol l owi ng her term nation, Millins applied for
unenpl oynent benefits. She was awarded benefits on a finding
that she did not act in willful disregard of her enployer’s
interests and the discharge was for reasons other than
m sconduct associated with the work. M. Gooch appeal ed the
deci sion. An appeals referee conducted a hearing and affirned
the determ nation that Mullins was term nated for reasons other
t han m sconduct connected with the work. The referee concluded
that there was no evidence that the claimant was guilty of
di shonesty or violating the enployer’s policy regarding a drug
free workpl ace.

Jai |l er Gooch appeal ed this decision to the Kentucky
Unenpl oynment | nsurance Commi ssion (KU C), which reversed the
deci sion of the referee. The KU C found that Millins:

was aware of the rule, which was enphasi zed

by David Gooch, jailer, at nonthly

enpl oynment neetings, requiring deputies

t aki ng bond noney to face the canera in the

control roomto nove slowy and speak |oudly

whil e identifying what and for whomt hey

were making a drop into the | ock box.

C ai mant even asked M. Gooch to go over the
procedure at one of the nmonthly neetings.
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The KU C found that Mullins was in know ng violation of the
reasonabl e and uniformy enforced rule requiring correct use of
the canmera while nmaking a bond drop. The KU C found that the
rul e’ s inportance was enphasi zed nonthly by Gooch and once at
Mul Iins’ request. The KU C declared that the inportance of the
rule was obvious. The KU C further found that there was no
evidence that M. Gooch or his chief deputy were aware that
anyone violated this rule.

The KU C al so found that Mullins was not guilty of the
al l egations that she violated the rul e agai nst |eaving the
control room unattended since that was done customarily, even by
Mul I'i ns” supervisor. The KU C al so concluded that Millins’
being in the presence of inmates while handling the bond noney
was not m sconduct because she was not responsible for that
happeni ng.

Mul I'i ns appealed the KU C s order to the Lincoln
Circuit Court which dismssed the claimon the basis that
substanti al evidence existed to support the KU C s finding that
Mullins failed to comply wiwth a well-known rule of the enployer.
Mul I'i ns appeals to this Court and argues that the KU C s finding
t hat she knowi ngly violated a reasonable and uniformy enforced
rule of the enployer was erroneous. Millins contends that she

was actually fired because she would not confess to the theft of



t he bond noney. She also clains that it was inproper to deny
benefits based on a single act of negligence. Finally, she
al l eges there was no evidence that she was trained in the video
procedure or that it was a uniformy enforced rule. W affirm
the Lincoln Grcuit Court.

KRS 341.370(1)(b) states that a worker shall be
di squalified fromreceiving benefits for the duration of any
period of unenpl oynent if she was “di scharged for m sconduct or
di shonesty” connected with her nost recent work. KRS 341.370(6)
gi ves exanpl es of the m sconduct contenplated by the statute,
including, but not limted to, falsification of an enpl oynent
application, knowi ng violation of a reasonable and uniformy
enforced rule of an enployer, unsatisfactory attendance, al coho
or drug abuse on enployer's prem ses during working hours,
endangering safety of self or co-workers, and incarceration
which results in mssing at |east five days work.

The enpl oyer has the burden of proving that the

enpl oyee’ s actions constituted m sconduct. Burch v. Taylor Drug

Store, Inc., 965 S.W2d 830, 835 (Ky.App. 1998). If there is

substantial evidence in the record to support an agency's
findings, they will be upheld even though there may be

conflicting evidence in the record. Kentucky Commin on Human

Rights v. Fraser, 625 S.W2d 852, 856 (Ky. 1981). The agency's




findings are clearly erroneous if arbitrary or unsupported by
substantial evidence in the record. |Id.

Mul lins first notes that KU C s findings of fact state
that “M. Gooch attenpted to build a case for theft against”
Mul I ins, even after the grand jury failed to indict her on the
theft charge. Millins argues that her refusal to confess to a
crime is not a basis for a finding of m sconduct. Millins
argues on appeal that KU C accepted a pretextual reason for the
di scharge and disregarded its own findings as to why she was
fired. She argues that the enployer did not neet its burden of
proof to establish that the discharge was for the reason given
Thus, Mullins believes that her discharge was arbitrary.

We do not agree that the findings were contradictory
or that KUCrelied on a pretext to uphold the discharge on the
grounds of m sconduct. The enployer listed its reasons in its
di scharge letter, which included the fact that Mullins did not
correctly use the audi o-video surveillance equi pnent. This was
not a mnor transgression considering what resulted in this
case. The failure to properly use the equi pnment neant that what
actual |y happened to the bond could not be ascertained, even if
Mul Iins did not personally take the noney. This failure went to
the heart of why Miullins was di scharged, and was not nerely a
pretext. Thus, we cannot agree that the KU C s deci sion nay be

considered arbitrary.



Next, Mullins alleges that a person cannot be fired

for msconduct for a single incident, citing Shanrock Coal Co.,

Inc. v. Taylor, 697 S.W2d 952, 954-55 (Ky.App. 1985). W

consider Miullins' reliance on Shanrock Coal to be m splaced.

This Court stated in Shanrock Coal that an isol ated i nstance of

negl i gence or poor judgnent was not the equival ent of m sconduct
under KRS 341.370. This Court perceived no bad faith or

i nference of culpability in the error made by the enpl oyee in

t hat case.

In the case at bar, by contrast, the enployer showed
nore than an instance of negligence or poor judgnent. Despite
Mul I'ins” protests of innocence, there was an inference of
culpability in that the only explanation was that Millins took
t he bond noney or all owed soneone el se access to it. This was
not a case of nere m sjudgnment, noreover, since the action
required by the enpl oyer could only be performed a particul ar
way and did not involve the exercise of judgnent by enpl oyees.

The test for determ ning m sconduct is whether the

enpl oyee's actions evidence a “w | ful and wanton di sregard of
the enployer's interests.” Burch, 965 S.W2d at 835, quoting

Shanrock Coal, 697 S.W2d at 954-55. W agree that Millins’

failure to follow the clear rule of the enployer constituted a

wi | ful and wanton disregard of the enployer’s interest in the



proper handling and saf eguardi ng of bond noney. The finding of
m sconduct was correct.

Next, Mullins clainms that there was no evi dence that
she was ever trained in the video/bond drop procedure. She
cites testinony fromthe chief deputy that he did not conduct
such training. Millins ignores the evidence fromJailer Gooch
t hat he conducted this training hinself at regular neetings.
M. Gooch stated that he trained Millins hinself by
denonstrating the procedure. W do agree with Mullins that no
evi dence exists to support the KU C s finding that Mullins
requested training at a neeting. However, the other findings
are supported by substantial evidence and were sufficient.

Mul I'i ns al so chal |l enges the evidence that this was a
uniformy enforced rule of the enployer. Millins clains that
the jailer and chief deputy acknow edged that other enployees
may have failed to do the procedure correctly. However, they
stated that they did not always know how ot her deputies
performed the procedure because they did not routinely review
the tapes. They said they had not had to because bond noney had
never been m ssing. Because the enployer was not aware of any
previous violations of this rule and because the enpl oyer had
not previously failed to enforce the rule upon |earning of a
vi ol ation, the bond drop procedure was uniformy enforced. The

evi dence supported the finding of the KU C
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For the foregoing reasons, we affirmthe judgnment of

the Lincoln Crcuit Court.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Bradley S. Quthrie B. Any O Nan
Har r odsbur g, Kent ucky Frankfort, Kentucky



