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BEFORE: DYCHE, GUI DUG.I AND McANULTY, JUDGES.

GUI DUG.lI, JUDGE: Eric Gardner appeals froma judgnent of the
Fayette Circuit Court reflecting a jury verdict in favor of
Lexi ngt on- Fayette Urban County Governnent, Lexington-Fayette
Urban County Governnment Civil Service Comm ssion and ot her

defendants. 1In a consolidated action, Gardner argued that he



was denied a job pronmotion in violation of KRS Chapter 344 as a
result of religious and racial discrimnation. He now raises
several clainms of error and seeks a new trial. For the reasons
stated herein, we reverse the judgnent on appeal and remand the
matter to the Fayette Crcuit Court.

At the tinme of filing of the consolidated actions,
Gardner was a “senior equi pnent operator” with the Lexington-
Fayette Urban County Governnment Division of Solid Waste. His
primary job duty was to operate a sanitation vehicle.

In January, 1997, Gardner, a black male, was eligible
for a pronotion to a supervisory position with the Departnent
of Sanitation. Janmes Lee, the acting director of the Departnent
of Sanitation, pronoted Clarence Steele, a white male, to the
position.

On February 11, 1998, Gardner filed the first of a
series of lawsuits in Fayette Circuit Court against Lexington-
Fayette Urban County Governnent, the G vil Service Conm ssion
and various Departnent of Sanitation and Public Wrks enpl oyees.
He alleged that Lee created a “religiously hostile” work
envi ronnment and refused to pronote himbecause of his race; that
Steel e engaged in unspecified wongful acts facilitating Lee’s
conduct; and, that Jeff WIson, the Conm ssioner of Public

Wor ks, inproperly approved Lee’s wongful conduct. Gardner



al l eged that these acts constituted a violation of KRS Chapter
344. He sought a jury trial and damages.

On July 2, 1998, Gardner filed a second action in
Fayette Circuit Court. On Decenber 8, 1997, Lee had repri manded
Gardner for failing to show up for work on Novenber 26, 1997,
without calling in. Two nonths later, on February 9, 1998,
Gifton Gay suspended Gardner for failing to show up for work on
January 26, 1998, without calling. Gardner appeal ed the
repri mand and suspension to the Gvil Service Conm ssion. On
June 5, 1998, the Conmmi ssion rendered an opi nion and order
uphol di ng the suspension. Gardner’s July 2, 1998, conpl ai nt
al l eged that the Comm ssion wongfully upheld the suspension in
vi ol ati on of KRS Chapter 344.

On Septenber 25, 1998, Gardner filed a third action in
Fayette Circuit Court against the Comm ssion and vari ous
Departnment of Sanitation and Public Wrks enpl oyees. This
action alleged that the Comm ssion inproperly denied Gardner’s
appeal froma June 19, 1998, reprimand. This reprimand was
i ssued when Gardner failed to attend a June 18, 1998, safety
neeting. Gardner had unsuccessfully contended that he was not
required to attend the neeting and that the reprinmnd was
t her ef ore unsupport ed.

The three actions were prosecuted i ndependently. In

May of 2000, the trial court entered an order consolidating the

-3-



actions. After a protracted procedural history, a jury trial on
t he consolidated actions comenced on February 24, 2003. After
the proof was heard, the jury returned a verdict in favor of the
defendants. A judgnent reflecting the verdict was rendered on
July 11, 2003. Gardner’s subsequent notion under CR 59.05 to
alter, anmend or vacate the judgnent was denied, and this appea
f ol | owned.

Gardner now argues that the trial court erred in
rendering a judgnent in favor of the defendants, and raises a
l[itany of alleged errors in support of his contention. He
mai ntains that the trial judge should have recused herself
because she is a cousin of the mayor of Lexington-Fayette Urban
County Governnent, and because she had once shared office space
with the governnment’s outside counsel. He argues that under KRS
Chapter 67A, only the mayor and the “head of the executive unit”
are authorized to engage in disciplinary matters; that Gardner’s
suspension on July 8, 1998, was brought about w thout due
process; that he was entitled to a new hearing before the
Conmi ssi on because the recordings it provided were
unintelligible; and, that he is entitled to a judgnment or a new
trial because he made a prinma facie case of racial
di scrimnation. Gardner goes on to argue that he should have
been permtted to present evidence showi ng that the discipline

to which he was subjected was unsupported by fact and was
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discrimnatory; that the trial court erred in refusing to permt
the introduction of evidence that a docunent had been altered
and racial words had been used; that the trial court erred in
refusing to allow evidence showi ng that the governnment’s failure
to re-hire himafter his discharge constituted unlaw ul
retaliation under KRS Chapter 344; that the court erred in
all owi ng the government to introduce evidence that Gardner had
conmtted an assault; and, that the trial court erred in
directing the jury to disregard a statenent nmade by Gardner
during the closing argunent. |In sum Gardner seeks a new tria
with directions that the forner trial judge recuse herself. He
al so seeks a declaration resolving the issues raised herein.
Gardner first argues that Judge |Isaac conmtted
reversible error in failing to recuse herself fromthe case. He
relies on KRS 26A. 015(2), which states that “[Alny justice or
judge of the Court of Justice . . . shall disqualify hinmself in
any proceeding: (a) Were he has a personal bias or prejudice
concerning a party . . . [or] (e) Were he has know edge of any
other circunstances in which his inpartiality m ght reasonably
be questioned.” He cites a nunber of cases wherein the tria
judge did recuse hinself/herself, or where it was held on appea
that a recusal should have occurred. He argues that Judge

Isaac’s inpartiality m ght reasonably be questi oned because she



is a first cousin of the mayor. Gardner maintains that he
sustai ned substantial prejudice and is entitled to a new trial.

The Kentucky Supreme Court has established rules
governi ng the operation of the Court of Justice.® The
promul gati on of these rules is authorized by the Kentucky
Constitution.?

In particular, SCR 4.300 Canon(3)(E) (“Kentucky Code

of Judicial Conduct”) states:

(1) A judge shall disqualify hinself or

herself in a proceeding in which the judge's

inpartiality m ght reasonably be questioned,

including but not limted to instances

where: . . . (d) the judge or the judge's

spouse, or a person within the third degree

of relationship to either of them or the

spouse of such a person:

(i) is a party to the proceeding, or an

officer, director or trustee of a party;

[or] . . . (iii) is known by the judge to

have a nore than de mnims interest that

could be substantially affected by the
proceedi ng . 3

The SCR cal cul ates the degree of relationship according to the
civil law system? Under the civil |aw nethod, degrees of

rel ati onship are counted up fromone party to the comon

! See generally, Rules of the Supreme Court (SCR) 4.300.

2 Ky. Const § 116 (“The Suprene Court shall have the power to prescribe rules
governing [the] practice and procedure for the Court of Justice.”).

3 SCR 4.300 Canon(3)(E)(1) is codified in KRS 26A. 015.

“ Mddle States Coal Co., Inc. v. Cornett, 584 S.W2d 593 (Ky.App. 1979). See
al so 46 Am Jur. 2d Judges 142.




ancestor and then down to the other party.® A parent is the
first degree of relationship, a grandparent is the second degree
of relationship; a parent’s sibling (an aunt or uncle) is the
third degree, and the sibling’ s child (a cousin) is the fourth
degree of relationship.® As such, Judge Isaac is the fourth
degree of relationship to Mayor Isaac and is not subject to the
authority of SCR 4.300 Canon 3(E)(1)(d) and KRS 26A. 015.

However, this is not the end of the matter. The issue
t hen becones whet her Judge |saacs should disqualify herself in
this matter because her inpartiality m ght reasonably be
questioned. W believe she should have disqualified herself
fromthis case. This becane clear when during the oral argunent
in this case the attorney for the appellees admtted that Judge
| saacs had recently recused herself from another case in which
the city and the Mayor were naned parties.’ Wen asked to
address why the Judge woul d recuse from one case involving the
Mayor and not all cases involving her first cousin, the response
gi ven can be paraphrased as because that was an inportant case,
and a high profile case. W do not believe the nature of the

case nor the public awareness of the case dictates when recusa

> Mddle States Coal Co., Inc., supra.

6 1d.

" The reason apparently given for Judge |saac’s recusal in the case of

Lexi ngt on- Fayette Urban County Government v. Kentucky-Anerican Water Company,

et al, Fayette Circuit Court Action 03-Cl-3804, as stated in Appellees’ brief
was because the case had been one of “great public interest” and had been
“the subject of nmuch public and political debate and was a key issue dividing
the candidates in the recent nmayoral election.” Appellees’ brief p. 8.
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shall occur. |If there is an appearance of bias, prejudice or
inpartiality present because of a relationship, it is present in
all cases involving the sanme parti es.

Appel | ees argue that recusal was not required because
the relationship between the judge and the mayor was well known
and that the affidavit alleging | ack of know edge of this
rel ati onship was signed by only one of Gardner’s attorneys, not

both. However, in Abell v. Qiver, 117 S.W3d 661 (Ky. App.

2003), this Court cited SCR 4.300, Canon 3F, relating to
remttal of disqualification, and held that “the | anguage is

cl ear that any wai ver nmust be signed by ‘all parties and

» 8

| awyers,’ and included in the record. We believe the problem

presented herein could have easily been renedied. W believe
the follow ng portion of the concurring opinion by Judge David
Bucki ngham in Abell best states how sinple it is for a judge to
avoid this potential problem

This unfortunate situation coul d have been
avoi ded had the trial judge either allowed
the case to be transferred to anot her
Fayette Crcuit Court judge or disclosed the
relationship prior to the trial. Neither of
t hose circunstances occurred, and | concur
with the majority that the judgnment mnust be
vacat ed and the case renanded for a new
trial.

Id. at 663.

8 1d. at 663.



Judge Bucki ngham s concurring opinion continues on and
addressed the de mnims issue which had been addressed in the

majority opinion and in Mddle States Coal Co., Inc., supra.

This theory is defined in Judge Bucki nghanmi s opi ni on when he

agai n addresses why the judge should have recused in the Abel

case as foll ows:

However, under the definition of “de
mnims” in the term nol ogy section of the
Kent ucky Code of Judicial Conduct, |

concl ude that the judge s husband in this
case had nore than a de mnims interest.
“De mnims” is defined as “an insignificant
interest that could not raise reasonable
guestion as to a judge's inpartiality.” The
definition focuses on whether the interest
is so insignificant as not to raise a
reasonabl e question as to the judge’s
inmpartiality. | believe the judge s
husband’s interest could clearly raise a
reasonabl e question as to the judge’s
inmpartiality in this case.

Regar dl ess of whether or not the interest of
the judge’s husband was de mnims, the
judge was required to disqualify because of
t he appearance of inpropriety. Canon 3E(1)
requi res disqualification where the judge’'s
inmpartiality m ght reasonabl e be questi oned.
“The test for appearance of inpropriety is
whet her the conduct would create in
reasonabl e m nds a perception that the
judge’'s ability to carry out judicial
responsibilities with integrity inpartiality

and conpetence is inpaired.” Comentary to
Canon 2A of the Kentucky Code of Judici al
Conduct. | believe the relationship created

in reasonable m nds a perception that the
judge’s inpartiality was inpaired. Even

t hough there may have been no real basis for
disqualification, “[a] judge should discl ose
on the record information that the judge

-9-



believes the parties or their |lawers n ght
consi der relevant to the question of

di squalification...” See comentary to Canon
3E(1). In short, the trial judge should
have disqualified herself for this

addi tional reason even if her husband' s
interest in the proceeding was only de
mnims. (Footnotes omtted).

Abel |, 117 S.W3d at 664.

Wil e not necessary to our determ nation of whether or
not Judge |saac’s should have recused fromthis case, we do
beli eve the Mayor as chief executive officer of the executive
branch of Lexington-Fayette Urban County Governnent has a
significant interest in the outcome of a civil action agai nst

said governnmental entity. As set forth in both Mddle States

Coal Co., Inc. and Abell when nore than a de mninms interest

exi st that could be substantially affected by the proceedi ngs
any potential conflicts of interests or potential appearances of
i npropriety should be disclosed. Every party to an action has
the right to expect an unbiased and inpartial judge determ ne
the various | egal issues to be presented throughout the
procedure. To require anything less brings into question the
integrity of the entire process and weakens the judicial system
Gardner raises a nunber of additional clains of error.
In light of our reversal of the judgnment on the issue of
di squalification/recusal, these additional argunents are noot.

However, we would be remss if we did not state that upon remand
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t he new judge should revisit the many issues raised by Gardner
and i s not bound by Judge |saac’s rulings.

For the foregoing reasons, we reverse the judgnment of
the Fayette Circuit Court and remand the matter for further
proceedi ngs in accordance with this opinion.

McANULTY, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT ONLY.
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WIlliam C. Jacobs Terry Sellars

Lexi ngt on, KY Lexi ngt on, KY

Mat t hew L. Mooney Theresa L. Hol nes

Lexi ngt on, KY Lexi ngt on- Fayette Urban
County Gover nnent

ORAL ARGUMENT FCOR APPELLANT: Lexi ngt on, KY

WIlliam C. Jacobs ORAL ARGUMENT FOR APPELLEES:

Lexi ngt on, KY
Terry Sellars
Lexi ngton, KY

-11-



