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BEFORE: COMBS, Chief Judge; BUCKI NGHAM and TACKETT, Judges.
COMBS, CHI EF JUDGE: The sole issue in this appeal is whether
the trial judge erred in denying appellant’s notion for relief
(filed pursuant to RCr! 11.42) without appointing counsel or
conducting an evidentiary hearing. W agree that the trial
judge correctly determned that the allegations set forth in the

noti on had been waived by the entry of an unconditional plea of

! Kentucky Rules of Crinminal Procedure.



guilt to the underlying charges. Therefore, we affirmthe
denial of relief in this case.

Appel | ant, Donnie Bennett, was charged by information
with the offenses of first-degree trafficking in a controlled
subst ance, possession of a handgun by a convicted fel on, and
possessi on of drug paraphernalia. 1I1n exchange for the
Conmmonweal th’ s agreenent to reconmend | enient sentencing and to
forego | odging a persistent felony offender charge, Bennett
signed the appropriate forns for entry of an unconditiona
guilty plea. He subsequently appeared before Judge Geoffrey
Morris of the Jefferson Circuit Court, who conducted a notably
t hor ough and probing colloquy in order to insure that Bennett’s
decision to enter a guilty plea was knowi ng, intelligent, and
vol untary.

In the course of that interchange, Bennett
acknow edged: his satisfaction with the assistance rendered by
his retai ned counsel; his understandi ng of the nature of the
charges against him the rights that he woul d wai ve by pl eadi ng
guilty; and the fact that he was indeed guilty of the crines
charged. The trial judge then accepted the plea as being the
product of a voluntary decision and set a date for sentencing.

Al t hough appellant failed to appear on the origina
sentenci ng date, he was ultimtely sentenced in accordance with

t he Comonweal th’s reconmendati on of inprisonnent of ten (10)



years on the trafficking charge, five (5) years on the
possession of a firearmcharge, and twelve (12) nonths on the
possessi on of drug paraphernalia charge. These sentences were
ordered to run concurrently with each other but consecutively as
to a separate action pending in a different division of
Jefferson Circuit Court.

Approxi mately one year after sentencing, Bennett
sought to vacate the judgnent based upon his guilty plea. He
al | eged that he had been deprived of his Sixth Arendnent right
to effective assistance of counsel due to his attorney’'s failure
to seek suppression of the evidence against him H's allegation
was predi cated on contentions that the evidence supporting the
charges agai nst him had been unlawful |y seized and t hat
reasonably conpetent counsel woul d have noved to suppress it.

As the trial judge correctly determ ned, Bennett waived his
right to contest the evidence when he elected to enter an
uncondi tional plea of guilty.

Al t hough he argues now before this Court that he was
coerced into pleading guilty due to the deficient performnce of
his trial counsel, that contention was not set forth in the RCr
11.42 notion filed in circuit court. However, even if that
contention had been properly alleged and preserved by
presentation to the circuit court, a review of Bennett’s

responses during his plea colloquy wholly dispels any question



as to the knowi ng and voluntary nature of his plea. He clearly
sought to mnim ze the possible sentences and to avoid having a
persistent felon charge filed against himby virtue of his plea
negotiations. The record in this case is clear that aided by
the advice of able and experienced counsel, Bennett weighed the
avai l abl e options and el ected to accept the benefit of a very
benefi ci al bargain.

In Bronk v. Commonweal th, Ky., 58 S.W3d 482, 486-87
(2001), the Suprene Court of Kentucky again anal yzed and
repeated the process to be utilized in evaluating a claimthat a
guilty plea had been rendered involuntary due to ineffective
assi stance of trial counsel:

A show ng that counsel’s assistance was
ineffective in enabling a defendant to
intelligently weigh his |l egal alternatives
in deciding whether to plead guilty has two
conmponents: (1) that counsel nmade errors so
serious that counsel’s performance fel
outsi de the wi de range of professionally
conpet ent assistance; and (2) that the
deficient performance so seriously affected
the outcome of the plea process that, but
for the errors of counsel, there is a
reasonabl e probability that the defendant
woul d not have pleaded guilty, but would
have insisted on going to trial.

Eval uating the totality of the circunstances
surrounding the guilty plea is an inherently
factual inquiry which requires consideration
of “the accused s deneanor, background and
experience and whether the record reveals
that the plea was voluntarily nmade.”

[ Foot notes om tted.]



Appl ying these factors to the circunstances surroundi ng
Bennett’s pleas, we are convinced that the record clearly
denonstrates that Bennett understood his rights and that he was
satisfied with his counsel at the tine he entered his plea. As
in Bronk, appellant was an adult who appeared to be articul ate
and to have an above-average conprehension of the proceedi ngs.
He was given anple opportunity by the trial judge to retract his
plea or to express dissatisfaction with his counsel. W are
satisfied that Bennett’'s guilty plea was knowi ng, intelligent,
and voluntary. Therefore, it operated to waive all defenses
other than that the indictnment charged no offense. Corbett v.
Comonweal th, Ky., 717 S.W2d 831 (1986).

Finally, because the matters alleged in Bennett’'s RCr
11.42 notion are conclusively refuted by the record, he was not
entitled to appoi ntnment of counsel or an evidentiary hearing.
Frazer v. Commonweal th, Ky., 59 S.W3d 448 (2001). Bennett has
failed to establish any error on the part of the trial judge in
denying his RCr 11.42 notion.

Therefore, we affirmthe denial of relief in this
case.

ALL CONCUR
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