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BEFORE: MANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!
McANULTY, JUDGE: Appellant Eric Shawn Smith (Smth) was
convicted in the Fayette Circuit Court of assault in the first
degree and robbery in the first degree following a jury trial.
He was sentenced to ten years on each charge, to run

concurrently. He now appeals that verdict.

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



The facts of the case may be summari zed as fol | ows:

Pat Dyer was living at the Day’s Mdtel in Lexington.
On the night of April 25, 2003, she was returning fromthe store
wi th an acquai ntance, Maria Reyes, when she saw Smith at the top
of the stairs of the notel building hitting the stair railing
w th an al um num basebal | bat. She had seen Smith around the
notel for two or three days hitting things with the al um num
bat. Wen she got close to the top of the stairs, with Reyes
behi nd her, Smth asked her for noney or dope. According to
Dyer, Smth said something to the effect of “Do you have any
noney?” or “Gve nme sone noney.” Dyer answered that she didn’t
have any. She said that Smth swng the bat back, she put her
hand up as a shield, and the |ast thing she renenbered was bei ng
struck on the hand. The next thing she renenbered was waki ng up
in her roomwhere she had been taken after she | ost
consci ousness. Police and enmergency nedi cal technicians were
present. Dyer was subsequently taken to the hospital.

Reyes testified that Smth was |ike famly to her, and
that she did not renmenber nuch about the events of that night
because she was drunk. Her tape recorded police statenment was
pl ayed for the jury. On the tape she stated that Smth wanted
themto give himsone noney, and that he swung the bat and they
fell down the stairs. She said that Smith came down the stairs

to themand said to Ms. Dyer, “Die, bitch, die.” A neighbor of



Ms. Dyer’s testified that he spoke to Smith after the encounter.
He said he had told Ms. Dyer not to cone up the stairs unl ess
she had sone dope or noney. Wen she wal ked up anyway, he swung
the bat. Smith told the neighbor that he didn't know if he had
hit Ms. Dyer or not, but she fell down the stairs. He admtted
wal ki ng down the stairs and yelling, “Die, bitch, die,” at Dyer.
Smth did not testify in his own behal f.

Smith clains that he shoul d have been granted directed
verdicts on the charges of assault in the first degree and
robbery in the first degree. The Commonweal th responds that the
argunent is not preserved for appellate review because Smth
made only a general notion for directed verdict at the close of
t he Commonwealth’s case. W agree that the claimof error is
unpr eserved.

CR 50.01 requires a notion for directed verdict to

“state the specific grounds therefor,” and failure to do so
forecl oses appellate review of those grounds not raised before

the trial court. Pate v. Commonweal th, 134 S.W3d 593 (Ky.

2004). Smith’s counsel stated an intention to nmake a “general”
notion for directed verdict on the assault and robbery charges,
and a specific argunent addressing the charge of intimdating a
participant in a |legal proceeding. Smith's specific argunents

on assault and robbery charges are now forecl osed. Smth asks



that we review under RCr 10.26, but we do not perceive any
pal pabl e error

Next, Smth argues that his convictions for both
robbery and assault violate the proscription agai nst doubl e
jeopardy. While this argunent also is not preserved, our
Suprenme Court continues to adhere to the rule that double
j eopardy questions may be reviewed on appeal despite failure to

preserve the issue in the trial court. Beaty v. Conmonwealt h,

125 S.W3d 196 (Ky. 2003); Baker v. Commonweal th, 922 S. W 2d

371, 374 (Ky. 1996); Sherley v. Commonweal th, 558 S.W2d 615,

618 (Ky. 1977). Therefore, we review this claim
In Kentucky, the test for determ ning whether nultiple
prosecutions are inperm ssible for the same course of conduct

paral l el s the federal rule announced in Bl ockburger v. United

States, 284 U.S. 299, 52 S. C. 180, 76 L. Ed. 306 (1932). See

Beaty, 125 S.W3d at 210; Conmonwealth v. Burge, Ky., 947 S.W2d

805 (1996). In Blockburger, the Suprene Court determ ned that:

The applicable rule is that, where the sane
act or transaction constitutes a violation
of two distinct statutory provisions, the
test to be applied to determ ne whet her
there are two offenses or only one is

whet her each provision requires proof of an
addi tional fact which the other does not.



Bl ockburger, 284 U S. at 304, 52 S. . at 182. This test was

expressly adopted by the Kentucky Suprene Court as the pertinent
test in Burge, and was codified in KRS 505. 020.

The anal ysis of the Bl ockburger test requires

exam nation of the elenents in the jury instructions. Barth v.

Commonweal th, 80 S.W3d 390, 399 (Ky. 2001). The instruction on

robbery in the first degree required the jury to find that Smth
attenpted to commt a theft against the victim that “in the
course of so doing and with intent to acconplish the theft, he
used or threatened the i medi ate use of physical force upon Pat
Dyer with a baseball bat”; and that the baseball bat was “a
dangerous instrunent” as otherw se defined in the instructions.
The instruction for assault in the first degree required that
the jury find that Smth intentionally caused a serious physica
injury to Dyer; by striking her with a baseball bat or sw nging
the bat at her and causing her to fall; and that the basebal

bat was a dangerous instrunent.

Convicting Smith of robbery in the first degree
required intent to acconplish a theft, an elenent not required
in the assault charge. Conviction for assault in the first
degree required a finding of serious physical injury, which was
not an elenment in the robbery charge. Thus, each of fense

required proof of a fact which the other did not. Under the



Bl ockburger test, prosecution of Smth for both of these

of fenses did not constitute doubl e jeopardy.

Next, Smth argues that the instructions on the
assault charges did not present his theory of the case. The
jury was instructed on assault in the first, second, and fourth
degrees. Smth believes that it was error for the jury not to
be instructed on his factual claimthat he never swung the bat
at Dyer, but only at the railing of the stairs. In addition,
Smth argues that the assault in the first degree instruction
was defectively worded. 1In this case, Smth nmade no requests
for additional instructions which were not given, and the
Commonweal th urges us to reject both these argunents as
unpreserved. Smth asserts both defects he alleges as to the
i nstructions constituted pal pable error under RCr 10. 26.

We decline to review these clains, even as “pal pable

error,” since Smth s counsel participated in crafting these
instructions and expressly approved the instructions as given.
Thus, not only were the alleged errors unpreserved, they were

wai ved. Davis v. Commonweal th, 967 S.W2d 574, 578 (Ky. 1998).

Furthernore, we do not agree that the allegations of errors in
the instructions rise to the |l evel of palpable error. Davis v.

Conmmonweal th, 967 S.W2d 574, 578 (Ky. 1998).

Finally, Smth argues that his counsel was

constitutionally ineffective at trial. The issue of ineffective

-6-



assi stance of counsel nust be raised at the trial court |evel,
generally by neans of a post-trial notion, for it to be
consi dered on appeal since it is necessary that the issues be

presented to and ruled on by the trial court. Hunphrey v.

Comonweal th, 962 S.W2d 870, 873 (Ky. 1998). Smth did not

rai se these issues below. Thus, he may not be heard on his
ineffective assistance clains in this direct appeal.
For the foregoing reasons, we affirmthe judgnment of

the Fayette Grcuit Court.
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