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BEFORE: BARBER AND JOHNSON, JUDGES; HUDDLESTON, SENI OR JUDGE.
HUDDLESTON, JUDGE: On the evening of February 18, 2000, Gary

McCoy, the owner of Mountain Metal, a business in Prestonsburg,
Kentucky, called a | ocal Papa John's pizzeria. He ordered two

pi zzas, one to be delivered to his residence and the other to be

! Senior Judge Joseph R Huddl eston sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



delivered to his housekeeper’s residence. MCoy requested that
the delivery person stop at his business, where he would be
working late, to receive paynent for the pizzas.

Around 6:30 p.m, Wendell Burke, one of the pizzeria's
assi stant managers, left to deliver McCoy’'s order. According to
Burke, after delivering the pizzas, he went to Mountain Metal to
obtain paynent. After MCoy paid Burke, he invited Burke to
stay so they could talk. When Burke declined the invitation,
McCoy all egedly grew belligerent, brandished a rifle and ordered
Burke to sit down. MCoy allegedly tal ked about “visions” and
sui cidal thoughts that he was experienci ng and demanded t hat
Bur ke wat ch a vi deot ape recordi ng of one of McCoy' s hunting
trips. After watching the video, Burke slipped out while MCoy
was di stracted.

Burke returned to the pizzeria at approximately 8:00
p.m \Wen he arrived, he told his general manager and his co-
wor kers about McCoy’s behavior. According to Burke, the manager
suggested that Burke contact the police; but Getta Salisbury,
anot her of the pizzeria' s assistant managers, not Burke, called
t he Prestonsburg Police Departnent. Two officers were
di spatched to the pizzeria to investigate, and while there, took
statenments from Burke and his co-workers. The police obtained
an arrest warrant for McCoy in which he was charged with

unl awful inprisonnment. Later that night, MCoy was taken into
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custody. However, on April 10, 2000, the crimnal charge | odged
agai nst McCoy was di sm ssed wi thout prejudice after MCoy
stipulated to probable cause for his arrest.

On February 16, 2001, MCoy filed suit in Floyd
Circuit Court against Papa John’s International (Papa John’s)
and Burke in which he sought damages for wongful arrest,
mal i ci ous prosecution and defamation. Later, MCoy |earned that
RWI, Inc., a local corporation, rather than Papa John’s owned
and operated the Prestonsburg pizzeria and enpl oyed Burke. On
March 29, 2001, McCoy filed a separate conplaint against RWM in
whi ch he sought damages for wongful arrest, malicious
prosecution, defamation and the intentional infliction of
enotional distress (IIED). Subsequently, the circuit court
consolidated McCoy’'s two | awsuits.

In due course, Papa John’s and RW noved for summary
judgnment. In their notions, the corporations argued that Burke
had acted outside the scope of his enploynent. They also
contended that McCoy’'s claimfor wongful arrest |acked nerit
since he had been arrested pursuant to a valid warrant, and they
insisted that McCoy’'s claimfor malicious prosecution should be
di sm ssed since McCoy coul d not possibly prove one el enent of
that tort. After conducting a hearing, the circuit court signed
an interlocutory order which was entered on July 29, 2002, in

which it concluded that Burke was an enpl oyee of RWI and that he
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had acted within the scope of his enploynent; thus, it denied
RW’ s notion for summary judgnent. On the other hand, the court
granted partial summary judgnent in the defendant-corporations’
favor, dism ssing McCoy’'s wongful arrest claim The
def endants’ notions to dismss MCoy’'s remaining clains were
hel d i n abeyance pendi ng the conpletion of discovery.

After the conpletion of pre-trial discovery, Papa
John’s noved to alter, anmend or vacate the trial court’s July
29'" order, in effect renewing its notion for summary judgnent,
while RW sinply re-noticed its original notion for sunmmary
judgnment. On Septenber 30, 2002, after hol di ng anot her hearing,
summary judgnent in favor of both RWM and Papa John’s was
granted. The court said that McCoy’' s clains for damages for
def amati on and malici ous prosecution agai nst RM had accrued on
February 18, 2000. Since McCoy did not file suit agai nst RAT
until March 29, 2001, these clainms were barred by the one-year
statute of limtation found in Kentucky Revised Statutes (KRS)
413.140. As to McCoy’'s claimfor the intentional infliction of
enotional distress, the court pointed out that this tort exists
strictly to redress extrene enotional distress when ot her

traditional torts do not apply. Citing Banks v. Fritsch,? the

court observed that where a defendant has engaged in acts which

constitute one or nore of the traditional common |aw torts that

2 39 S.W3d 474 (Ky.App. 2001).



all ow for recovery for enotional distress, an action for the
intentional infliction of enotional distress wll not lie.
Since McCoy had asserted clains for malicious prosecution and
def amati on, both of which authorize recovery for enotiona

di stress, the court concluded that McCoy could not assert a
cl aim based on the tort of I1ED

The court said that it was undi sputed that Burke was
enpl oyed by RWI, not Papa John’s. Since no enpl oyer-enpl oyee
rel ati onshi p existed between Papa John’s and Burke, the court
concl uded that Papa John’s could only be held vicariously |iable
for Burke's actions if he was Papa John’s ostensible agent. The
court determ ned that McCoy did not rely upon any representation
made by Papa John’s that had any relation to any of Burke’s
allegedly intentional acts. And, Burke's intentional acts, the
court said, did not advance the cause of Papa John’s.
Consequent |y, Papa John’s was not vicariously liable for Burke’s
actions.

Bel i eving sunmary judgnment in favor of the defendant
corporations was inappropriate, MCoy appeals to this Court,
while RWM challenges in a protective cross-appeal the July 29,
2002, order finding that at relevant tinmes Burke was acting

within the scope of his enploynent with the pizzeria.



OSTENSI BLE AGENCY

On appeal, McCoy insists that the circuit court
m sinterpreted the | aw of ostensible agency. Because Papa
John’s allowed its nane to be listed in the tel ephone directory
and allowed its nane to be placed on RWM’ s pizzeria, on Burke's
car and on Burke's uniform MCoy argues, Papa John's induced
himto believe that Burke was Papa John’'s agent. Citing

3

Pai ntsville Hospital v. Rose,” McCoy insists that an ostensible

agency situation nust be interpreted in |ight of what the
relying party [ McCoy] knew or should have known, not what the
pur ported agent [Burke] knew or should have known. There is no
genui ne issue of material fact, insists MCoy, that Burke was
anyt hi ng but Papa John’s ostensible agent. Furthernore, since
Burke is Papa John’s ostensible agent, then Papa John’s is
i abl e under the doctrine of respondeat superior for Burke's
tortious acts. MCoy also insists that Burke acted within the
scope of his enploynent since his acts occurred substantially
within the authorized tinme and space of his enpl oynent.

It is well-settled in this Commonweal th that when
considering a notion for sunmary judgnment, the circuit court
must view the record in a light nost favorable to the party

opposi ng the notion, and the court nust resolve all doubts in

® 683 S.W2d 255 (Ky. 1985).



favor of the party opposing the notion.* The court should not
grant summary judgment if any issue of material fact exists.®
We, on the other hand, nust determ ne whether the circuit court
correctly found that no genuine issue of material fact exists
and that, as a matter of law, the noving party was entitled to
judgnent in its favor.® Since findings of fact are not in issue,
we review the circuit court’s decision de novo.’

The Suprenme Court of Kentucky has defined “ostensible
agency” as foll ows:

One who represents that another is his

servant or his agent and thereby causes a
third person justifiably to rely upon the

care or skill of such apparent agent is
subject to liability to the third person for
harm caused by the |lack of care or skill of

the one appearing to be a servant or other
agent as if he were such.®

To put it another way, for a plaintiff to establish an
ostensi bl e agency rel ationship, he nust show that “(1) the

def endant nmade representations |leading the plaintiff to
reasonably believe that the wongdoer was operating as an agent

under the defendant’s authority, and (2) the plaintiff was

4 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476, 480 (Ky.
1991).

5 ﬂ

6 Scifres v. Kraft, 916 S.W2d 779, 781 (Ky.App. 1996).

Tond.

8 Roethke v. Sanger, 68 S.W3d 352 (Ky. 2001), quoting Restatenment (Second)
of the Law of Agency, 8 267 (A L.l. 1958).
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t hereby induced to rely upon the ostensible agency relationship
to his detriment.”®

Therefore, McCoy had to show that Papa John’s made
representations that RV and its enpl oyees, including Burke,
were its agents. Such representations could have been nmade
directly to McCoy or to the community at |arge through
advertisenents.® The record shows that Papa John's had pl aced
its name promnently on RM’s pizzeria or allowed it to be
pl aced there, on the pizza boxes in which pizza was delivered,
on Burke’s uniformand on his car. As a result, the record
contains sufficient evidence to raise a genuine issue of
mat erial fact as to whether Papa John’s nade representations
that RWI and, consequently, its enployees, including Burke, were
its agents.

The circuit court held that McCoy had failed to show
that he relied on any representati ons nmade by Papa John’ s which
related to any of the specific actions taken by Burke. However,
we agree with McCoy that the court msinterpreted the law as it
relates to justifiable reliance. MCoy needed only to show that
that he justifiably relied on the representation that an agency
rel ationship existed. Viewed in a light nost favorable to

McCoy, the fact that he called a nunber listed in the tel ephone

® Shaffer v. Maier, 627 N. E. 2d 986, 988 (Ch. 1993).

10 Gzzi v. Texaco, Inc., 437 F.2d 308, 309 (3% Gir. 1970)

- 8-



directory assigned to Papa John’s pizzeria is sufficient
evidence to raise a genuine issue of material fact as to
justifiable reliance. Since the record contai ned enough
evi dence to raise a genuine issue of material fact as to the
exi stence of an agency relationship, the circuit court erred in
granting summary judgnent in Papa John’s favor.
STATUTE OF LI M TATI ONS

McCoy argues that his clains agai nst RWI coul d not
have been barred by the one-year statute of limtations because
of the doctrine of respondeat superior. According to MCoy,
since RW is vicariously liable for Burke's actions and RM had
notice of the action against Burke, the statute of linmtations
did not bar McCoy's otherwi se late-filed conpl ai nt agai nst RAT

KRS 413. 140 expressly sets forth a one-year statute of
[imtations for both malicious prosecution and defamation. W
have neither been cited to nor found statute or case | aw t hat
supports MCoy’ s argunent.

In his reply brief, MCoy addresses this issue again.
He argues that his malicious prosecution claimwas not barred
since it accrued on April 10, 2000, at the earliest. Since he
filed his conplaint against RWM on March 29, 2001, MCoy reasons
that this claimwas asserted within the one-year statute of

limtations.



The tort of nalicious prosecution consists of five
elements: (1) the institution of a crimnal proceedi ng agai nst
a crimnal defendant by a conplaining witness; (2) the
term nation of the crimnal proceeding in the favor of the
defendant; (3) nmalice on the part of conplaining witness in
instituting the crimnal proceeding; (4) |ack of probable cause
for the crimnal proceeding; and (5) consequent damage to the
crimnal defendant resulting fromthe institution of the
crimnal proceedings.! So a cause of action for malicious
prosecuti on does not accrue until the crimnal proceedi ngs have
been termnated in favor of the defendant.?

The record establishes that the crimnal charge
agai nst McCoy was di sm ssed wi thout prejudice on April 10, 2000.
Thus, McCoy had one year fromthat date in which to file a claim
for malicious prosecution. Since MCoy filed his conpl aint
agai nst RAT on March 29, 2001, his claimfor nmalicious
prosecution was tinely. The circuit court erred when it found
ot herw se.

McCoy insists that his defamation clai maccrued when
the | ocal newspaper ran a short article about his arrest on
February 23, 2000, not when Burke spoke to his co-workers and

the police on February 18, 2000. MCoy insists that since his

1 Raine v. Drasin, 621 S.W2d 895, 899 (Ky. 1981).

2 sneed v. Rybicki, 146 F.3d 478, 481 (7'" Gir. 1998).
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cause of action for defamation accrued on February 23, 2000, his
defamation claim which was filed on March 29, 2001, was not
barred by the one-year statute of |limtations.

McCoy is incorrect that his defamation clai maccrued
when the | ocal paper published an article about his arrest. The
tort of defamation consists of four elenents: (1) defamatory
| anguage, (2) about the plaintiff, (3) which is published and
(4) causes injury to the plaintiff’'s reputation.*® In general, a
cause of action for defamati on accrues when the defanmatory
| anguage i s published.' Publication occurs when “the words
[are] either negligently or intentionally communicated as to be
heard by an understanding third party[.]”* Burke first
communi cated the all egedly defamatory words on February 18,

2000, when he spoke to his co-workers. Thus, MCoy's defamation
cl ai maccrued on February 18, 2000. Since McCoy filed his

def amati on cl ai m agai nst RWIT on March 29, 2001, he filed it well
after the one-year statute of limtations had expired. I n
addition, even if the cause of action did not accrue until
February 23, 2000, McCoy’'s conplaint was filed too | ate.

I NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS

13 Col unbi a Sussex Corporation, Inc. v. Hay, 627 S.W2d 270, 273 (Ky. App.
1981).

¥ Lashlee v. Summer, 570 F.2d 107, 109 (6'™ Gir. 1977).

15 Col unbi a Sussex Corporation, Inc. v. Hay, supra, note 13, at 274.
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In his reply brief, for the first time, MCoy argues
that the circuit court erred in dismssing his claimfor danages
based on the intentional infliction of enotional distress.

McCoy acknowl edges that the tort is a “gap-filler” intended to
provi de a renedy when other torts are not adequate. Although
McCoy admits that he has not shown that Burke intentionally
acted solely to cause McCoy enotional distress, he insists that
his claimis still appropriate because when a person acts with
reckl ess di sregard and causes extrene enotional disturbance,
then a claimfor outrage will lie.

As we said in Banks v. Fritsch,'® the tort of

intentional infliction of enptional distress, al so known as the
tort of outrage, was

intended as a “gap-filler”, providing
redress for extrene enotional distress where
traditional conmon | aw actions do not.
Where an actor’s conduct anpunts to the
conmi ssion of one of the traditional torts .
for which recovery for enotiona
distress is allowed, and the conduct was not
i ntended only to cause extrenme enotiona
distress in the victim the tort of outrage
wll not lie. Recovery for enotional
distress in those instances nust be had
under the appropriate traditional common |aw
action.

In his two conplaints, MCoy sought damages for both

defamati on and malici ous prosecution. These traditional torts

16 39 S, W3d 474 (Ky.App. 2001).

7 |d. at 481.
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all ow for the recovery of damages due to enotional distress.
Thus, a claimfor intentional infliction of enotional distress
IS inappropriate in the present case. |In addition, MCoy offers
no evi dence that Burke acted with the sole intent to cause MCoy
enotional distress. The court correctly dism ssed MCoy’s
claim
SCOPE OF EMPLOYMENT

In a protective cross-appeal, RM challenges the
circuit court’s determnation that at relevant tinmes Burke was

acting wwthin the scope of his enploynent. RW cites Roet hke v.

Sanger'® and argues that the test to determine ostensible agency
is also the one used to determ ne whet her an enpl oyee has acted
within the scope of his enploynment. RW insists that Burke
intentionally lied to the police regarding McCoy and
intentionally and fal sely prosecuted himas well. RW insists
Burke’s intentional actions were outside the scope of his
enpl oynent since they did not inure to RM’ s benefit.

Regar di ng “scope of enploynent”, the Suprene Court has
sai d t hat

the critical analysis is whether the

enpl oyee or agent was acting within the

scope of his enploynent at the tinme of his

tortious act. Wod v. Southeastern

G eyhound Lines!™ provides that for it to be
within the scope of its enploynent, the

8 supra, note 8.

19 302 Ky. 110, 194 S.W2d 81 (1946).
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conduct nust be of the sane general nature

as that authorized or incidental to the

conduct authorized. A principal is not

| i abl e under the doctrine of respondeat

superior unless the intentional wongs of

the agent were cal cul ated to advance the

cause of the principal or were appropriate

to the normal scope of the operator's

enpl oyment . %°

RW bases its argunent on the assunption that Burke's
actions were both intentional and tortious. So its argunent can
only succeed if it is determined as a matter of fact that Burke
intentionally lied when he reported that McCoy had unlawful ly
inprisoned him Neither we nor the circuit court at this stage
can nmake such a determ nation since this factual dispute |lies at
the very heart of this case; only a jury can resolve factua
di sputes. Since it can often be difficult to determ ne whet her
an enpl oyee’s actions fall within the apparent scope of his
enpl oynment, courts generally hold that the i ssue of scope of
enpl oyment is a question of fact to be decided by a jury.? In
the present case, the record contains sufficient evidence to
rai se a genuine issue of material fact as to whether Burke acted
wi thin the scope of his enploynent; therefore, this issue should

be decided by a jury.

CONCLUSI ON

20 (sborne v. Payne, 31 S.W3d 911, 915 (Ky. 2000). (Citation omtted.)

2L WlIlis v. Maysville & B.S.R Co., 122 Ky. 658, 92 S.W 604, 605 (Ky.
1906) .
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That portion of the summary judgnent dism ssing
McCoy’ s cl ains for danages based on intentional infliction of
enotional distress agai nst Papa John’s and RAT is affirmed.
That portion of the summary judgnent dism ssing McCoy' s claim
agai nst RWM for damages for defamation is affirned. That
portion of the summary judgnent dism ssing McCoy’'s claimfor
damages for defamation and for nmalicious prosecution against
Papa John’s and his claimfor malicious prosecution agai nst RAT
is reversed, and this case is remanded for further proceedi ngs

consistent wth this opinion.
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