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BEFORE: COMVBS, CHI EF JUDGE; M NTON, AND VANVETER, JUDGES.
VANMETER, JUDGE: O Neil A. Wl ker appeals from an order of the
Jefferson Circuit Court denying his notion for post-conviction
relief pursuant to CR!' 60.02. Walker claims that he is entitled
to relief because the Comonweal th breached its plea agreenent
with himby objecting to probation though the agreenent provided
that the Commonweal th woul d not take a stand on the issue.

Because Wl ker clearly could have brought this claimin either a
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direct appeal or an RCr? 11.42 notion within the period provided
under RCr 11.42(3), we affirm

On April 30, 1997, Wl ker was indicted on two counts
of first-degree robbery. Wl ker subsequently entered into a
pl ea agreenent with the Commonweal th under which he agreed to
plead guilty to two counts of second-degree robbery. In
exchange, the Commonweal th agreed to recomend a sentence of
ei ght years on each conviction, to take no stand on probati on,
and to nmake no objection to transferring probation to Wal ker’s
home state of New York

On January 22, 1998, the final sentencing hearing was
hel d. Wal ker alleges that at this hearing the Conmmonwealt h,
contrary to the plea agreenent, opposed probation. The tria
court sentenced Wal ker in accordance with the pl ea agreenent and
deni ed probati on.

On July 25, 2003, Walker filed a notion for post-
conviction relief pursuant to CR 60.02 alleging that the
Commonweal th had breached the initial plea agreenent by
objecting to probation during the sentencing hearing. On
Sept enber 2, 2003, the trial court entered an order denying the
notion. This appeal followed.

On this appeal Wal ker contends that he his entitled to

post-conviction relief pursuant to CR 60.02 because the
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Commonweal th failed to conply with the original plea agreenent
when it objected to probation at the sentencing hearing.

Wal ker’s claimalleging that the Commonweal t h breached
the plea agreenent may not be considered in a CR 60.02 notion.
In Goss v. Commonweal th, Ky., 648 S.W2d 853 (1983), the
Kent ucky Suprene Court explained that the structure of post-
conviction review is not haphazard or overlapping. 1d. at 856.
It held that a crimnal defendant nust first bring a direct
appeal when available, then utilize RCr 11.42 by raising every
error of which “he is aware, or should be aware, during the
period when this renmedy is available to him” 1d. at 857. CR
60. 02 may be used only in extraordinary circunstances not
ot herwi se subject to relief by direct appeal or by way of RCr
11.42. 1d. at 856. More recently, in MQeen v. Commonweal t h,
Ky., 948 S.W2d 415 (1997), the Court reiterated the procedura
requi renents set out in Goss when it stated:

Cvil Rule 60.02 is not intended nerely as

an additional opportunity to relitigate the

same issues which could "reasonably have

been presented” by direct appeal or RCr

11. 42 proceedings. RO 11.42(3); G oss v.

Commonweal t h, supra, at 855, 856. The

obvi ous purpose of this principle is to

prevent the relitigation of issues which

either were or could have been litigated in
a simlar proceeding.

Id. at 416.



Wal ker coul d reasonably have raised the claimthat the
Commonweal t h breached the plea agreenent in a direct appeal or
in a notion for post-conviction relief pursuant to RCr 11.42, if
his allegation is that his counsel failed to object to the
Commonweal th’ s i nproper argunent. The issue does not anpunt to
an extraordi nary circunstance and, accordingly, may not be
raised in the present CR 60.02 notion. As such, we will not
address Wal ker’s claimon the nerits.

For the foregoing reasons, the order of the Jefferson

Circuit Court is affirned.
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