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BEFORE: COMBS, CHI EF JUDGE; M NTON, JUDGE; M LLER, SENI OR
JUDGE. !

COVMBS, CH EF JUDGE: Hitom Sturgill appeals froman August 19,
2003, judgnent of the Greenup GCircuit Court in an action for

di ssolution of marriage. The court affirmed the report of the
Donestic Rel ati ons Conmm ssioner (DRC), overruling the exceptions

filed by Htom. Htom argues that the trial court erred with

! Seni or Judge John D. Mller, sitting as Special Judge by Assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



respect to: custody of the parties’ two mnor children, child
support, maintenance, and division of marital property. W
agree with Htom'’'s contention that the trial court erred in
allowi ng the appellee, Zane Sturgill, to retain for his own use
a portion of the nonthly Social Security benefits awarded to the
children. W vacate as to that issue but affirmas to all the
ot her issues.

The parties were married in 1993, and they separated
in 2002. During their ten-year marriage, Htom was not
enpl oyed. Zane worked as a nucl ear power plant inspector until
his retirement in 2001. At the tinme of the dissolution, their
i ncome consisted solely of Zane’s Social Security retirenment
benefits ($1,370) and the benefits awarded to the two children
based on Zane's retirenent ($1,160).

During the pendency of the dissolution proceeding, the

children — Sean, then five years of age, and Shantel, one year
of age -- continued to reside in the marital residence with
Htom. |In lieu of tenporary maintenance, Zane was ordered to

pay $878 per nmonth in child support and all of the expenses
related to the marital hone. Htom had alleged that Zane drank
excessively and that he |acked proper parenting skills.
Therefore, his visitation wth the children was restricted to
daytine visits only. Because of the hei ghtened degree of

hostility between the parties, the trial court ordered that



pi ck-up and delivery of the children for Zane' s visitation take
place in front of the sheriff’s office.

A trial on the contested issues was heard by the DRC
on May 20, 2003. Both Htom and Zane sought sol e custody of
the children. Neither party offered any expert evidence or the
testimony of any other person on the issue of custody. Hitom
testified that Zane had never been involved in the day-to-day
care of the children, that he was away from home nuch of the
time, that he drank at |east fifteen cans of beer daily, and
that he had physically abused her. As a result, she filed a
petition for dissolution and sought a restraining order. She
did not believe he was fit to parent their children.

Zane deni ed that he had any substance abuse problem or
that he drank to excess. He also denied hitting Htom;
however, he acknow edged that he had “shoved” her during an
argument concerning the children. According to Zane, a dispute
arose after he learned that Htom had | ocked their son in the
bat hroom as a neans of punishing the child. He testified that

he had previously cautioned her about such nmethods of discipline

after learning that she had | ocked the child out of the house.
Htom admtted to | ocking her son both in the bathroom and out
of the house. She testified that she believed that she was

acting properly in order to “teach her son a | esson.” Because

he believed that Hitom s nmethods of discipline constituted
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abuse, Zane testified that he sought custody of the children in
order to prevent the m streatnent from continuing.

In his report, the DRC nmade the follow ng findings and
recommendations with respect to the issues of child custody,
visitation, and child support:

4. Based upon the evidence the
Commi ssi oner finds that although both
parties seek to find fault with the
ot her concerning raising the children,
it appears that both [H tom and Zane]
appear[] to be decent |oving parents
who earnestly care for their children
It is therefore the recommendati on of
t he Comm ssioner that [they] shall have
joint care, custody and control of the
children with [Hitom] to be the
primary residential custodian.

5. Wth regard to the issue of visitation,
the court has al ready, by previous
order, found that [Zane] presents no
danger to his children and directed
that [he] conplete a parenting skills
cl ass, which apparently he has failed
to do. Therefore, with regard to
visitation, the Conmm ssioner wl|
sinply continue the court’s order that
until such tinme as [Zane] evi dences
proof of conpleting the parenting
class, his visitation shall be non-
over ni ght every ot her weekend.

6. Wth regard to the issue of child
support, the Comm ssioner finds that
[ Zane] receives social security checks
of $1,354 for hinself and $582. 00 for
pur poses of each of his dependent
children, for a total inconme of
$2,518.00. [Htom] is not enployed,
al t hough the parties’ youngest child is
over 3 years of age and therefore the
Conmmi ssioner will inpute guideline
i ncone. Wen these anbunts are applied



to the attached gui del i ne worksheet,
the child support obligation to be paid
by [Zane] to [Hitom ] shall be $542.00.

(DRC s report, at pp. 2-3.)

In her appeal, Htom first argues that the tria
court erred in making an award of joint custody. Although she
does not identify any specific errors in the court’s findings of
fact, she argues that the trial court should have awarded sol e
custody of the children to her based on the totality of the
circunstances: the restrictions placed on Zane's visitation
wth the children, his failure to conplete a parenting cl ass,
his history of drinking, and the inability of the parties to
cooper at e.

KRS? 403.270(2) requires the trial court to determ ne
custody based on the best interests of the children. In
review ng a custody decision, we first exam ne the record to
deternm ne whether the trial court clearly erred in its findings

of fact. Reichle v. Reichle, 719 S.W2d 442 (Ky. 1986); CR

52.01. Findings of fact are clearly erroneous if they are
mani festly agai nst the weight of the evidence or if they are not

supported by substantial evidence. Sherfrey v. Sherfrey, 74

S.W3d 777, 782 (Ky.App. 2002). Wiile the court’s findings are

somewhat sparse, specifically addressing only a few of the

2 Kent ucky Revised Statutes.

3 Kentucky Rules of Civil Procedure.



rel evant statutory criteria, they are neverthel ess consi stent
wth the testinony of the parties. They are not clearly
erroneous.

W note that a trial court has broad discretion in
determ ning the best interest of children -- particularly with
respect to the type of custody (sole or joint) to be granted.

Just as it is inpermssible to prefer one
parent over the other based on gender, it is
now i npermi ssible to prefer sole custody
over joint custody. |In every case the
parties are entitled to an individualized
determ nati on of whether joint custody or
sol e custody serves the child s best
interest. That the court possesses broad

di scretion in this regard cannot be

gai nsai d.

Squires v. Squires, 854 S.W2d 765, 770 (Ky. 1993). Al though

Hitom has cited circunstances that could have appropriately
supported an award of sol e custody, she has not denonstrated
that the award of joint custody was either arbitrary or

unreasonable. See, Sherfrey, supra at 782-783. Since we are

unable to conclude that the trial court abused its discretion,
we W ll not disturb its award of joint custody.

Hitom also argues that the trial court erred inits
award of child support. She contends that the court erred in
failing to require Zane to deliver to her both of the checks
that he receives each nmonth fromthe Social Security

Adm ni stration (SSA) for the children. W believe that the



trial court msperceived the nature and purpose of the Socia
Security benefits at issue, and we conclude that it erred in
allow ng Zane to utilize $618 of the children’s nonthly benefits
for his own needs.

Al t hough the children’s two checks are sent to Zane,
he receives themin his capacity as their “representative
payee.” 42 U S.C. 402(d)(1). In that capacity, Zane is required
to use the paynments only for the benefit of the children. 20
C.F.R 8 404.2035. SSA considers paynents to be appropriately
spent if they are used for the children’s “current nai ntenance,”
a designation that includes costs for food, shelter, clothing,
nedi cal care, and personal itens. 20 C. F.R 88 404.2040(a) (1)
and (b). Any suns remaining after paying for these basic itens
must be invested on behalf of the children. 20 CF.R 8§

404. 2045(a) .

Al t hough the parties share custody of the children,
there is no dispute that Hitom provides all of the children's
needs: shelter, food, clothing, and nmedical bills. Because
Zane does not exercise overnight visitation, he does not provide
even occasi onal shelter for the children. Under these
ci rcunstances, the trial court could not have correctly
permtted Zane to keep any portion of the children’'s benefits
for his own upkeep. As the residential custodial parent, Hitom

woul d be deened to be the children’'s preferred payee if she were
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to petition the SSA for a change in Zane's status. 20 CF. R 8§
404. 2021. The record does not disclose why she has not already
taken that action. Nevertheless, her failure to petition the
SSA directly does not legitimze Zane' s personal use of his
children’s benefits for hinself. Such a diverting of these
funds is a violation of the pertinent federal statutes and
regul ations. Thus, on remand, the trial court is directed to
require Zane to reinburse Htom for all sunms paid by the SSA on
the children’s behalf since the dissolution, to forward to her
all future suns, and to consent to a change of the
representative payee in favor of Htom if she decides to seek
t hat status.

Zane's child support obligation does not equal $1, 160
-— the amount of the children’s SSA benefits. The trial court
nmust cal cul ate his support pursuant to this court’s holding in

Mller v. MIller, 929 S.W2d 202 (Ky.App. 1996). Ml ler holds

t hat when calculating child support in situations where the
child has his own Social Security benefits, the child's award is
treated as incone to the custodial parent. A child support
obligor receives a credit of the anbunt of the child s benefits

agai nst his or her own child support obligation. See also Van

Meter v. Smith, 14 S.W3d 569 (Ky.App. 2000). W note that KRS

403.211(14) was enacted after the MIler and Van Meter

decisions, requiring the trial court to exclude Social Security



benefits received by a child due to a parent’s disability in
calculating child support. However, that statute does not
address the issue of Social Security retirenent benefits. Thus,
t he approach outlined in the MIler and Van Meter cases remmins
applicable to the circunstances in this case.

Hitom also contends that the trial court erred inits
award of mmi ntenance. Htom was twenty-nine years of age at
the tinme of the dissolution; she has a high school education.
She had only imted work experience at a convenient-type store
prior to her marriage, and she was not enpl oyed during the
marriage. Due to her lack of enploynent skills and the anmount
of property awarded to her (roughly $56,000 -- nostly in non-
[iquid assets), the DRC found that H tom |acked sufficient
property to neet her needs and that she could not currently
support herself. The trial court agreed and awarded her the sum
of $510 per nonth for a period of two years or until she m ght
sell the marital residence -- whichever occurs first.

Wthout citing any authority, Htom argues that the
trial court abused its discretion as to both the anpbunt and the
duration of its award. She contends that she is entitled to the
sum of $964 per nonth. Wen added to the children’s Soci al
Security benefits, that anount will allow her to neet her
expenses. She seeks that sumuntil she is able to conplete a

col | ege educati on.



Al t hough such an award woul d | eave Zane with only $400
per nonth to support hinself, H tom nonethel ess believes that
he has incone not revealed to the DRC and that “he could work
any time he wanted to.” (Appellant’s brief, p. 11.) Htom has
presented no evidence of record to support her assertion that
Zane has incone in addition to his Social Security retirenent
benefits. Qur independent review of the record uncovered no
such evi dence.

Atrial court is required to assess the circunstances
of both parties in fashioning a proper maintenance award. KRS
403. 200. The evidence reveals that Zane is retired, that his
health is deteriorating, and that his sole source of incone is
$1, 370 per nonth in Social Security benefits. Hitom’'s argunent
woul d subject Zane to a poverty-Ilevel subsistence in order to
enabl e her to pursue her education while remaining unenpl oyed.
The court did not find that argunent to be; nor do we. W
perceive no abuse in the trial court’s exercise of its
di scretion as to either the ampbunt or the duration of its award

of mmi ntenance. Weldon v. Wl don, 957 S.W2d 283, 285-286

(Ky. App. 1997); Perrine v. Christine, 833 S.W2d 825, 826 (Ky.

1992).
Hitom |ast argues that the trial court abused its
di scretion in its division of the marital property. Once again,

she has not cited any authority to support her contention that
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the trial court’s equal division of property constituted an
abuse of discretion. She has not stated in her brief where she
asked the trial court for a greater portion of the marital
estate. Therefore, we are not at liberty to reviewthis
unpreserved i ssue.

The judgnent of the Geenup Grcuit Court is vacated
only with respect to its treatnent of the children s Soci al
Security retirement benefits and the cal culation of Zane’s child

support obligation. The judgnent is affirnmed in all other

respects.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Jeffrey L. Preston John R McG nnis
Catl ettsburg, Kentucky Greenup, Kentucky

-11-



