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JOHNSON, JUDGE: Ed Allen and his wfe, Judy Allen, have
appeal ed fromthe Septenber 8, 2003, order of the Logan Circuit
Court which denied their notion to disnmss the petition for

i mredi ate custody filed by Danny Devine and his wfe, Lisa

1'We note that in sone of the exhibits before the trial court the child s nane
is spelled as “Shiann”.



Devine, for lack of standing and denied their claims to custody.?
The Allens alleged that they had been acting as de facto
custodi ans of Austin Van C eave and Shayann H ghtower, the m nor
children of Krystal Van C eave, and requested, in the
alternative, that they be awarded pernmanent custody of the
children. The Allens do not dispute the trial court’s findings,
but rather its application of the |aw regarding de facto
cust odi anshi p. Having concluded that the trial court failed to
apply the correct lawin nmaking its determ nation, we vacate the
order and remand this matter for further proceedi ngs consi stent
with this Opinion.

Krystal Van C eave is the nother of Austin Van C eave,
whose date of birth is June 23, 2000, and Shayann Hi ght ower,
whose date of birth is December 5, 2001.°® Austin's father is
Burt WI kinson. Burt and Krystal |ived together from 1997 until
2000. Burt’s whereabouts were unknown at the time the Devines,
who are Krystal’s father and stepnother, filed their petition
for custody of Austin and Shayann. Since Burt was not served

with the petition, his rights were not adjudicated by the trial

2 The Devines argue in their brief that because the Allens did not file a
notion to alter, anend, or vacate under Kentucky Rules of Civil Procedure
(CR) 59.05, they have waived their right on appeal to argue this issue. W
find no nerit in this argunent.

3 1n 1996 Krystal married Jason Van Cl eave. The marriage produced one child,
Ayl a Van C eave. Although Jason is nanmed as a party to this appeal, no claim
for custody of Ayla is made in this case. Ayla has resided since birth with
Krystal's nother, Darlene Kissel baugh, who serves as Ayla's de facto
custodi an. Krystal and Jason are now di vorced.
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court’s award of custody to the Devines. Shayann’s father is
Kevin Hi ghtower. Krystal and Kevin resided together at the tine
this matter was before the trial court, but they are not
married. Following the trial court’s award of custody to the
Devi nes, Krystal and Kevin were granted visitation rights with
Austin and Shayann “coextensive” with the Allens.

Shortly after Austin’s birth in 2000, Krystal and Burt
met Ed and Judy Allen, who reside in Logan County and rented a
house to Krystal and Burt.? Beginning in February 2002, the
Al'l ens began keeping both Austin and Shayann in their honme on a
regul ar basis. At that time, Austin was 20 nonths old and
Shayann was two nonths old. By April 2002 the children were
residing full-tinme with the Allens.® Krystal testified that this
was not to be a permanent arrangenent, but that at that tine,
she could not take care of the children.® Krystal visited the
children at the Allens’ home once or twice weekly and Kevin

visited the children once every other week.’ During the time the

4 The Allens were in their md-50"s at this time, had been married for over 30
years, and operated a small printing business in Logan County.

SPrior to this time, Krystal had left Austin with her cousin for alnost nine
nont hs before taking action through the Sheriff’'s office to get him back

6 Krystal was diagnosed in 1996 with bipolar disorder, but she has failed to
take nedication for this condition. Both Krystal and Kevin have a history of
al cohol and drug abuse, but Krystal testified that neither had current

subst ance abuse probl ens.

" Krystal testified that in August 2003 she attenpted to get the children back
fromthe Allens, but they allegedly refused. Krystal did not consult an
attorney regarding this matter until Decenber 2003, and she took no | ega
action to remove the children fromthe Allens’ care.
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children resided with the Allens, the Allens provided for
essentially all of the children’s needs, although Krystal and
Kevin contri buted WC paynents when avail abl e, pl aced

approxi mately $30.00 in a piggybank, and bought a few cl ot hes
for the children.® The Devines al so bought the children some
cl ot hes.

Bet ween February and Septenber 2002, the Devines
visited with the two children once or twice nonthly. They
clainmed they did not know the children were residing with the
Allens on a full-tinme basis until Labor Day 2002 because Krystal
had intentionally hid this fromthem At that tine, the Devines
began to exercise a nore consistent visitation schedule with the
children and often picked up the children fromthe Allens’
resi dence for overnight visitations.

In June 2002 Jacki e Sanders, Kevin's nother and the
pat er nal grandnot her of Shayann, filed an action agai nst Krystal
and Kevin seeking visitation rights wth Shayann. Krystal had
told Jackie that the children were residing wwth Krystal’s
“cousin Judy.” It was later determined, and is currently

undi sputed, that the Allens are of no blood relation to Krystal.

8 Before and during the custody action, Krystal was unenployed, and only a few
nonths prior to this action, Kevin began to work through a tenporary service
for $7.00 per hour. At the time of the final hearing on January 20, 2004,
Krystal had been working 40- hour weeks for approximately one nonth as a
custoner service representative earning $7.50 per hour and Kevin was doi ng
construction work for $8.25 per hour. Krystal testified that she had
attenpted to contribute additional noney to the care of the two children, but
the Al ens had refused.



As a result of the court action being filed, Krystal attenpted
to retrieve the children fromthe Allens’ honme. However, the
Al l ens refused to relinquish custody of the children to Krystal.
The Al ens made oral and witten agreenents with Krystal and
Kevin which stated that if Krystal and Kevin would provide a
secure and stable environment for the children, the Allens would
return the children to them |In the neantinme, on Novenber 12,
2002, Jackie was granted visitation with Shayann. The tria
court at that tinme ordered Krystal to get a job and to take any
necessary steps to get the children back into her househol d
wi thin six nonths.

In March 2003 Krystal net with her father, Danny
Devi ne, at his request and she agreed that the Devines shoul d
seek tenporary custody of the children.® On May 1, 2003, the
Devines filed a verified petition for imedi ate and permanent
custody and energency hearing, stating as foll ows:

Krystal Van C eave and Kevi n H ght ower,

t he father of Shayann Hi ght ower, have

all oned the [appellants] Judy Allen and Ed

Al'len, who are not related to the children,

to take physical custody of the children.
Krystal Van C eave and Kevin Hi ghtower have

® However, at the hearing in July 2003, Krystal wanted the Allens to keep the
children with the Devines having visitation. The trial court found that
Krystal took her parents’ divorce very hard and had not had a good
relationship with her father for many years. The trial court further
observed Krystal's anger when she testified, which appeared to be primarily
directed at her father. After the July 2003 hearing, Krystal once again

want ed her father to keep the children, but then changed her nind again
before the evidentiary hearings in August 2003. By the |last hearing she
wanted to take them herself.



admtted that they are unable to care for
the children.

The [ Devi nes] have been visiting with

the children every other weekend since they

realized Judy Allen and Ed All en had

physi cal custody of the children. As M.

and Ms. Allen are not related to the

children, it would be in the children s best

interest for the [Devines], the children’s

mat er nal grandparents, to have custody of

t hem
The Devines’ notion did not allege that the Allens were unfit to
care for the children, only that they were not related to the
children. The Allens filed a response on May 22, 2003, wherein
t hey denied that Krystal and Kevin had allowed them “to take
physi cal custody of the children.” The Allens requested that
t he Devines’ notion be dismssed for |ack of standing or, in the
alternative, they be awarded custody of the children as their de
facto custodi ans. *°

On June 1, 2003, the Devines filed a notion for
grandparent visitation pending a ruling on their custody
petition. Following a brief hearing on June 27, 2003, the Logan
Crcuit Court Donestic Relations Conmm ssioner recused hinself
fromthe case because he represented the Allens’ son in an

unrelated crimnal matter. |In a report filed on June 27, 2003,

t he DRC reconmended that each of the parties submt to a hone

0 There is disputed testinony as to whether the Allens ever suggested to the
Devi nes that they take the children to rai se, whether the Allens admtted
they were too old to care for the children, and whether the Al ens agreed not
to seek de facto custodian status as to the children.
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eval uation and then transferred the case directly to the Logan
Circuit Court pending the outcone of the hone eval uations.

On June 17, 2003, the Devines filed an anended
petition solely for the purpose of joining Burt WIKkinson as a
party to the case. They also filed a notion to consolidate the
case at issue herein with the visitation action filed in 2002 by
Jacki e Sanders, stating that the two cases “overlap and concern
the sane child.” On July 22, 2003, the trial court entered an
order (1) denying the Devines’ notion to consolidate; (2)
ordering the appointnent of a Guardian Ad Litem for the m nor
children; (3) granting the Devines’ notion for visitation with
the m nor children every other weekend pendi ng the outcone of
the final hearing; (4) ordering the Cabinet for Famlies and
Children to “conduct investigations and prepare a final report
to be submtted to the Court on or before August 21, 2003,” the
date of the final hearing; and (5) ordering all parties to
attend parenting education classes. !

Evidentiary hearings were held on August 21, 2003,
August 26, 2003, and August 28, 2003. In its order entered on

Sept enber 8, 2003, the trial court made the follow ng findings:

1 The trial court’s order also denied a notion filed by the Devines on June
10, 2003, requesting that all parties execute nmedical records releases. The
trial court determined that good cause had not been shown as to the necessity
of the rel eases; however, it did order Krystal to execute a release for her
medi cal records. It further ordered no discussions in front of the ninor
children in regard to this case.



Krystal Van O eave and Kevin Hi ght ower have,
for reasons other than poverty alone, failed
to provide for the welfare of their children
and have knowi ngly and voluntarily del egat ed
the custody and control of their children to
the Allens for nearly a year and a half.

The Court concludes that they have | ost
their superior right to custody and that
cust ody shoul d be determ ned between the
parents and the non-parent contestants based
upon the best interest of the children and
considering all relevant facts.

Based upon the facts, the Court
concludes that it is nowin the best
interest of the children that pernanent
cust ody be awarded to Danny and Lisa Devi ne.
The only caveat to this conclusion is the
t heoretical possibility that the shock of
t hese proceedi ngs may cause Krystal and
Kevin to discover some previously unknown
penchant for parental responsibility and
self sacrifice. For this reason, only
tenporary custody is now granted to the
Devi nes and anot her hearing should be
scheduled to finally determine if this
unl i kel y event can occur.

The effect of this order is to
elimnate Ed and Judy Allen from contention
as permanent custodians. It is in the best
interest of the children that the Alens be
granted tenporary visitation rights
coextensive with the visitation rights of
Krystal and Kevin [ ] which shall be
conducted in accordance with the visitation
gui delines contained in the |ocal rules.

The clains of the Allens to custody of
the children are denied. ?

12 On Septenber 30, 2003, Krystal and Kevin filed a notion to enforce
visitation stating that they had been denied visitation by the Devines and
they were uncertain whether they would be allowed visitation with the
children in the future. The trial court entered an anmended visitation order
on Cctober 23, 2003, after the notice of appeal had been filed by the Allens.



The Allens filed their notice of appeal on Cctober 8, 2003.%

On January 20, 2004, a final hearing was held in which
t he permanent custody of Austin was determ ned as between the
Devi nes and Krystal and the permanent custody of Shayann was
determ ned as between the Devines, Krystal and Kevin. The tria
court entered an order on February 17, 2004, awardi ng permanent
custody of the two children to the Devines, with the visitation
order of October 23, 2003, renmmining in effect.

Havi ng reviewed the record and the applicable |aw, we
must conclude that the trial court erred in this case when it
found the Allens to be de facto custodians, but failed to give

t hem “equal consideration” as required under KRS 403.270(2)?'°

13 This case was submitted for decision in August 2004 and schedul ed to be
heard in Decenber 2004.

14 Kentucky Revised Statutes.
15 KRs 403.270(2) states:

The court shall determine custody in
accordance with the best interests of the child
and equal consideration shall be given to each
parent and to any de facto custodi an [ enphasis
added]. The court shall consider all relevant
factors including:

(a) The wi shes of the child s parent or
parents, and any de facto custodi an, as
to his custody;

(b) The wi shes of the child as to his
cust odi an;

(c) The interaction and interrel ationship of
the child with his parent or parents, his
si blings, and any ot her person who nay
significantly affect the child s best
i nterests;



when it determ ned custody in accordance with the best interests
of the children.'® W hold that the trial court erred in

concl udi ng that KRS 403. 270, the “equal consideration”

requi renment, was not the applicable law and that it only applies
to custody between parents, as it plainly states that it also
applies to de facto custodians. Since the trial court’s
findings that the Allens were de facto custodi ans were supported
by substantial evidence, the trial court was required to give

the Allens “equal consideration” under KRS 403.270(2) when

(d) The child' s adjustnment to his hone,
school, and conmunity;

(e) The nental and physical health of al
i ndi vidual s invol ved;

(f) I nformation, records, and evi dence of
donestic violence as defined in KRS
403. 720;

(9) The extent to which the child has been
cared for, nurtured, and supported by any
de facto custodian;

(h) The intent of the parent or parents in
placing the child with a de facto
cust odi an; and

(i) The circunstances under which the child
was placed or allowed to remain in the
custody of a de facto custodian,

i ncl udi ng whet her the parent now seeking
custody was previously prevented from
doing so as a result of donmestic violence
as defined by KRS 403. 720 and whet her the
child was placed with a de facto
custodian to allow the parent now seeking
custody to seek enploynent, work, or
attend school .

' 1f the trial court had not found the Allens to be de facto custodians, its
“best interests” analysis would have been proper once it found by clear and
convi nci ng evi dence that Krystal and Kevin were unfit or had given up their
superior parental rights. More v. Asente, 110 S.W3d 336, 359 (Ky. 2003).
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applying the best interests standard. Put sinply, the tria
court should have given Krystal, Kevin, and the Allens equa
consi deration, and only upon finding that all of themwere unfit
to have custody of the children or that all of them had

relinqui shed their superior parental or de facto custodi al
rights should it have considered the Devines or anyone el se as
custodians of the children. Therefore, we nust vacate the order
entered on Septenber 8, 2003, and renmand this matter to the
Logan Circuit Court for further proceedings to consider the

Al'l ens as custodi ans of Austin or Shayann pursuant to KRS
403.270(2) .

In More, supra the Suprene Court of Kentucky

addressed the standard of review for appellate courts in a
custody case and held that a reviewi ng court nmay set aside
findings of fact only if those findings are clearly erroneous;

i.e., whether or not those findings are supported by substantia

evi dence. Y’

“I SJubstantial evidence” is “[e]vidence that
a reasonable m nd woul d accept as adequate
to support a conclusion” and evi dence that,
when “taken alone or in the light of all the
evidence, . . . has sufficient probative

val ue to induce conviction in the m nds of
reasonable nen.” . . . Thus, “[n]ere doubt
as to the correctness of [a] finding [will]
not justify [its] reversal,” and appellate
courts should not disturb trial court

7 Moore, 110 S.W3d at 354.
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findings that are supported by substantia

evi dence [footnotes onitted].®

After a trial court makes the required findings, it
nmust then apply the lawto the facts. The determ nation of the

proper law to be applied to the facts is reviewed de novo. °

“The resulting custody award as determ ned by the trial court
will not be disturbed unless it constitutes an abuse of

n20  «: Ahuse of discretion in relation to the exercise

di scretion.
of judicial power inplies arbitrary action or capricious

di sposition under the circunstances, at |east an unreasonabl e
and unfair decision.’. . . The exercise of discretion nust be
| egal |y sound.” 2!

We first address whether the trial court properly

found the Allens to be de facto custodians by clear and

convi nci ng evidence. KRS 403.270(1)(a) defines a de facto
cust odi an as

a person who has been shown by cl ear and
convi nci ng evidence to have been the prinmary
caregiver for, and financial supporter of, a
child who has resided with the person for a
period of six (6) nonths or nore if the
child is under three (3) years of age and

18 |d. at 354.

9 Lindl ey v. Paducah Bank & Trust, 114 S.W3d 259, 263 (Ky.App. 2002).

20 sherfey v. Sherfey, 74 S.W3d 777, 782-83 (Ky.App. 2002) (citing Bickel v.
Bi ckel, 442 S.W2d 575, 577 (Ky. 1969)).

21 sherfey, 74 S.W3d at 783 (quoting Kuprion v. Fitzgerald, 888 S.W2d 679,
684 (Ky. 1994)).
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for a period of one (1) year or nore if the
child is three (3) years of age or ol der
. Any period of tine after a | ega

proceedi ng has been conmenced by a parent

seeking to regain custody of the child shal

not be included in determ ning whet her the

child has resided with the person for the

requi red m ni mum peri od.
KRS 403. 270 (1) (b) provides that once the court determ nes by
cl ear and convincing evidence that a person neets the definition
of a de facto custodian, “the court shall give the person the
sanme standing in custody matters that is given to each parent

under this section . L n22

The Devi nes argue that the Allens
were not found to be the primary caregivers for and financi al
supporters of the children; however, this is conpletely contrary
to the trial court’s findings. The Devines further argue that
Krystal’s placenent of the children with the Allens was a
tenporary agreenent. However, this is irrel evant when

determ ning whether the Allens were the children’s de facto
custodi ans. The Devines also state that the Allens have

“uncl ean hands” and should not be found to be the de facto
custodi ans. However, it was Krystal who hid the fact that the
children were living with the Allens, not the Al ens thensel ves.
Further, the trial court made specific findings that both the

Devines and the Allens mght desire to have the children

permanent|ly when it stated:

22 See Sherfey, 74 S.W3d at 777.

- 13-



Even if they were granted custody of the
children, the Allens, and initially the
Devi nes, expressed willingness to give the
children back to Krystal at any point in the
future that she m ght request. The Court
doubts the conplete sincerity of these
sentiments and suspects that they nay have
been made with the idea that Krystal would
never really discover responsibility and
demand custody of the children — or to
appease Krystal — or for other reasons.

There is no evidence in the record to dispute the
trial court’s finding that the Allens were both the primary
caregivers and the primary financial supporters® of the children
for over six nmonths prior to the Devines filing their petition
and that the children were under three years of age at the tine
they were placed in the Allens’ care.

The trial court’s findings were specific as to the
Al lens’ status as de facto custodi ans, stating:

In February of 2002, the Allens began
keepi ng bot h Shayann and Austin on a regul ar
basis in their home. According to M.

Al'len, Krystal visits the children a couple
of tinmes per week, and Kevin may visit the
children every other week or so. Neither
Krystal nor Kevin have had the children on
an overni ght basis since April of 2002. The
Al l ens have provided essentially all of the
food and clothing for the children although
Krystal states that they contributed “WC
paynments” when they were avail abl e and Kevin
sai d he had put about $30.00 in one of the
children’ s piggy bank.

2 Al though the question was somewhat disputed, it is now settled that a
person nust have “been the primary caregiver for the child but also the
primary financial supporter of the child in order to prove de facto custodian
status.” Swiss v. Cabinet for Fanmilies & Children, 43 S.W3d 796, 798

(Ky. App. 2001).
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Thus, the trial court’s factual findings that the Allens were de
facto custodians of Austin and Shayann was supported by
substanti al evidence and we affirm

Because the Allens were found to be de facto
custodi ans of the children, the Devines were required to
establish that Krystal, Kevin, and the Allens were either unfit
or had their superior right to custody relinquished before they
coul d have standing® to seek custody.?® It is well-established
that when a custody dispute arises between a parent and a non-
parent, and where a de facto custodi anship is not an issue, the
non- parent nust “prove that the case falls wthin one of two

exceptions to parental entitlenent to custody.”?® The first

24 Wllianms v. Phelps, 961 S.W2d 40, 41 (Ky.App. 1998) states as
fol | ows:

In general, in order to support an
action, the interest of the party nust be a
present or substantial interest, as
di stingui shed froma nere expectancy. Wnn v.
First Bank of Ilrvington, Ky.App., 581 S.W2d
21, 23 (1978). A party nust have a real
direct, present and substantial right in the
subj ect matter of the controversy. Id.
Standing is the right to appear and seek reli ef
in a particular proceeding. See |Id.

2 The version of KRS 403.420(4)(b) in effect at the time of the circuit court
proceedi ngs provided that “a child custody proceeding is comenced in the
Crcuit Court . . . [b]y a person other than a parent, by filing a petition
for custody of the child in the county in which he is pernmanently resident or
found, but only if he is not in the physical custody of one (1) of his
parents[.]” This section of the statute was repealed in 2004. The children
inthis case were found to be in the physical custody of their de facto

cust odi an who pursuant to KRS 403.270 have equal standing with the parents.

26 Mpore, 110 S.W3d at 359 (citing 16 L. Graham & J. Kel |l er, Kentucky
Practice, Donestic Relations Law § 21.26 (2d ed. & Supp. 2003)); see al so
Davis v. Collinsworth, 771 S.W2d 329, 329-30 (Ky. 1989).
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exception arises if a parent is shown to be unfit. The second
arises if a parent waives his or her superior right to custody.?

A determnation that a parent is an unfit person to
have custody of her children nust be supported by cl ear and
convi nci ng evidence.?® To prove the parent is unfit, the non-
parent nust denonstrate by clear and convi ncing evidence that
t he parent “engaged in conduct simlar to activity that could
result in the termnation of parental rights by the state.”?®
The type of evidence necessary to denonstrate a parent to be
unfit includes: (1) evidence of inflicting or allowng to be
inflicted physical injury, enotional harm or sexual abuse; (2)
noral delinquency; (3) abandonnent; (4) enotional or nental
illness; and, (5) failure, for reasons other than poverty al one,
to provide essential care for the children.3

It is undisputed that both Krystal and Kevin were
unable to take care of the children at the tinme the hearing was
held. The trial court in its findings stated:

The Court finds that Krystal Van C eave and

Kevin Hi ghtower voluntarily relinquished

custody of their children to Ed and Judy

Allen in April 2002 and the children have
been continuously in their custody since

2" Mpore, 110 S.W3d at 359.

%8 Davis, 771 S.wW2d at 330.
29

Moore, 110 S.W3d at 360.

%0 See Davis, 771 S.w2d at 330.
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that time. Krystal and Kevin have fail ed,
for reasons other than poverty alone, to
provi de the necessary food, shelter or

cl ot hing and ot her necessities of life for
these two children for a continuous period
of nore than a year. By their actions they
have relinquished their superior claimto
cust ody.

Once the trial court found Krystal and Kevin to be
unfit, it should have al so nmade a determination as to the
fitness of the Allens. |If the Allens had been determ ned to be
fit and not to have relinquished their superior right to
custody, then they shoul d have been awarded custody of Austin
and Shayann. |Instead, the trial court then found that it was
not in the best interests of the children to be in the custody
of the Allens for the follow ng reasons:

The Al'l ens have generally attenpted to act
in the children's best interest and to
rescue them froman unfortunate situation
They have naturally becone very attached to
the children and the children to them This
attachrment may have affected their judgment
and objectivity in their dealings with
Krystal and her father. They are in al
respects capabl e of providing a stable hone.
Nevertheless it is found that it is not in
the children’s best interest to grant the
Al | ens permanent custody. The lack of any
bl ood rel ationship and their age (they wll
be approachi ng age 70 when Shayann is 15
years old) are both factors in this

deci si on. The possibility that they could
| at er choose to nove el sewhere resulting in
separation of the 3 siblings and the
possibility that sonetinme in the indefinite
future that they might voluntarily
relinqui sh custody back to Krystal has al so
been considered. The likelihood of either
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of these events happeni ng seens | ower if

custody was placed with the Devines. For

these reasons it is in the best interest of

the children that the Allens be elimnated

from consi deration as permanent custodi ans.

However, the trial court failed to nmake a finding
regardi ng whether the Allens had given up their superior rights
as de facto custodians or whether they were unfit to care for
the children.® This right of the de facto custodian is just as
i nportant as that of the parents. KRS 403.270(1)(b) states,
“[ol]nce a court determnes that a person neets the definition of
de facto custodian, the court shall give the person the sane
standing in custody matters that is given to each parent. ”
The trial court plainly stated that the purpose of its Septenber
8, 2003, order was to elimnate the Allens from consideration
for custody. The reasons given by the trial court concerned
factors not enunerated in KRS 403.270(2) and invol ved issues
that would not affect the Allens’ relationship with the
children, which was a cl ear abuse of KRS 403. 270(3).

Thus, the trial court’s finding that the Allens were
the de facto custodians of the children was supported by
substantial evidence, and we are conpelled to uphold this

finding. Therefore, with that being established, we nust vacate

the order of Septenber 8, 2003, and remand this matter to the

31 Vinson v. Sorrell, 136 S.W3d 465, 469 (Ky. 2004). See also Janes v.
Janmes, 457 S.W2d 261, 263 (Ky. 1970); Diaz v. Mrales, 51 S.W3d 451, 454-55

(Ky. App. 2001).
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Logan Circuit Court for it to apply the law of KRS 403.270 and
to make its custody determ nation in accordance with the |aw as
di scussed herein. On remand, the trial court will need to
determ ne whether the Allens are unfit or whether they

relinqui shed their superior right to custody. |If neither of

t hese applies, then the Allens nust be awarded custody of Austin
or Shayann since Krystal and Kevin were found to have
relinquished their superior right to custody in the orders
entered on Septenber 8, 2003, and February 17, 2004, and they

did not appeal those orders.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Kenneth R Wl lians, Jr. Panel a C. Bratcher
Russel lvill e, Kentucky Bowl i ng Green, Kentucky
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