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BEFORE: SCHRODER AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENI OR JUDGE: The single question in this appeal is
whet her the trial court erred in refusing to allow appellant to
wi thdraw his plea of guilty to second-degree sodony and to being
a persistent felon in the second degree. Because we agree with
the trial court that the totality of the circunstances

surrounding the entry of the plea confirmthat it was the

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



product of a knowi ng and voluntary waiver, we affirmthe deni al
of appellant’s notion to withdraw the pl ea.

Appel I ant was indicted on charges of first-degree
sodony and being a first-degree persistent felony offender
stemm ng froman incident involving an el even-year-old chil d.

At arraignment, appellant appeared wi th appoi nted counsel and
entered a plea of not guilty, with bond being set at $10, 000
full cash. Appellant subsequently asked the trial court to
amend his bond to $20,000 property. The trial court denied the
notion on the basis of appellant’s record of failing to appear.

Appel | ant subsequently negotiated an agreenent with
t he Commonweal t h under which the charges agai nst hi mwoul d be
amended to second-degree sodony and second-degree persistent
felony of fender in exchange for his plea of guilt. The
Commonweal th al so agreed to recomend a sentence of ten years,
to run consecutively with any other sentences appellant m ght be
serving. Appellant thereafter filed a notion to withdraw his
previous plea of not guilty and enter a plea of guilt to the
amended charges. After being satisfied that appellant
understood the nature of the charges, that the plea was know ng,
intelligent and voluntary, and that there was a factual basis
for the plea, the trial court accepted appellant’s plea and set
sentenci ng. Appellant was then rel eased on an anended property

bond until such tine as he was finally sentenced. The trial
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court also ordered a sex offender risk assessnent to be prepared
prior to sentencing.

Shortly before the schedul ed sentencing date,
appellant filed a notion to substitute counsel and to w thdraw
his guilty plea. In a affidavit filed wwth the notion to
wi thdraw his plea, appellant stated that he was not guilty of
t he of fense charged; that he had been unable to post bond and
was thus unable to significantly participate in the preparation
of his defense; that he believed his case was not being properly
prepared by appoi nted counsel; and that in order to have any
chance of proving his innocence, he firmy believed that he had
to get out of jail. He asserted that he accepted the
Commonweal th’s offer and agreed to plead guilty as his only
option of being let out of jail so that he could prepare a
def ense.

The denial of appellant’s notion to withdraw his
guilty plea precipitated an appeal to this court, which affirned
t he decision of the trial court. Upon notion for discretionary
review, the Supreme Court of Kentucky remanded the case for an

evidentiary hearing in light of its opinion in Rodriguez v.

Commonweal th.? The trial court, after conducting a thorough

evidentiary hearing, again denied the notion to w thdraw

appellant’s plea on the basis of finding that appellant fully

2 Ky., 87 S.W3d 8 (2002).



understood his options and that the plea resulted froma free
and voluntary waiver of his known rights. This appeal foll owed.
Havi ng carefully reviewed the evidence adduced at the
evidentiary hearing, we find no basis for setting aside the
trial court’s determnation. At the hearing, the trial court
heard testinony fromthe Commonwealth’s Attorney, appellant’s
attorney at the tine he entered the guilty plea and appel |l ant
hinmsel f. The trial court also posed his own questions to the
W t nesses and counsel, taking pains to establish the accuracy of
the record of the facts surrounding the guilty plea. View ng
t he evidence adduced at that hearing in light of the Rodriguez
directive that a notion to withdraw a plea may be denied only
upon a determnation that the plea was in fact voluntary, we are
convinced of the propriety of the decision of the trial court.
As noted by the trial court in its thorough and well -
reasoned order, the totality of the circunstances confirms the
voluntary nature of the plea. There is no show ng that
appel  ant’ s appoi nted counsel was ineffective; no show ng that
his illiteracy inpacted his understanding of the nature of the
proceedi ngs or the consequences of his plea; and no show ng that
appel lant’ s decision was in any way coerced. In fact,
appellant’s trial counsel stated that he was aware appell ant was
illiterate and thus took extra care in explaining to himthe

particul ars of the Cormmonweal th’s offer and the consequences of
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entering a guilty plea. Appellant hinmself testified that he did
not informcounsel of his “plan” to plead guilty in order to get
out of jail and prepare a better defense, again reiterating that
he believed a guilty plea was his best option to get out of
jail. It is significant however, that appellant was no stranger
to the crimnal justice system having previously entered at
| east one guilty plea before the trial court in this case.
Finally, like the trial court, we place great enphasis upon the
col l oquy conducted at the tine of acceptance of the plea in
whi ch appel | ant acknow edged his guilt, his understanding of the
charges, his satisfaction with his counsel, and his
under standing of the rights he would give up by entering a plea
of guilt.

In sum there is substantial evidence in the record of
the evidentiary hearing supporting the trial court’s finding
t hat appell ant had entered a knowi ng and vol untary pl ea of
guilt. W therefore find no abuse of the discretion afforded
the trial court under RCr® 8.10 and affirmthe denial of
appellant’s notion to withdraw his guilty plea.

ALL CONCUR

3 Kentucky Rules of Crimnal Procedure.
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