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JOHNSON, JUDGE: Roberta Dittoe has appeal ed fromorders entered
by the Kenton Grcuit Court followng remand fromthis Court for
the trial court to consider the appelleel/cross-appellant G egg
Dittoe’s enpl oynent bonus incone in calculating child support

and awardi ng mai ntenance. Roberta has al so appealed the trial



court’s distribution of Gegg’s non-qualified pension fund! and
denial of her notion for additional attorney’' s fees. Gegg has
filed a protective cross-appeal, which is noot since we affirm
the trial court on all issues in Roberta s appeal.

The parties were married on July 23, 1983. Two
children were born of the marriage, nanely Ni cole, born January
3, 1985, and Anna, born February 14, 1990. Roberta filed a
petition to dissolve the marriage on June 24, 1998, and an
agreed order was entered on August 12, 1998, which provided that
Gregg woul d pay Roberta child support of $1,500.00 per nonth and

mai nt enance of $2, 000. 00 per nonth, pendente lite.

At the final hearing, Roberta presented evidence that
t he reasonabl e expenses for her and the children were $4, 697. 00
per nmonth. On April 22, 1999, the trial court entered the
decree dissolving the parties’ marriage and awar ded Roberta
child support of $1,687.00 per nonth and mai nt enance of
$2, 000. 00 per nonth to be paid through July 2000. The tria
court based the child support award on Gregg’'s base salary and
i nvestnment income, but it did not include Gegg s enploynent
bonus incone for 1998 of $92,000.00 in its cal cul ations,
characterizing such an award as “a windfall to the children as

opposed to support.” Rather, the trial court required Gregg to

! This was not an issue in the original appeal. However, at the time of the
remand hearing, this fund had not been divided and Gregg was hol ding the
noney received fromthis fund in his checking account.



pay the costs of the children’s private school tuition,

uni fornms, fees, and nusic lessons, in addition to his child
support paynments. On April 29, 1999, Roberta filed a notion to
alter, amend, or vacate the trial court’s order as to child
support and mai ntenance. The trial court entered an anended
decree on Septenber 1, 1999, but the issues addressed therein
are not relevant to this appeal. On March 15, 2000, the trial
court entered a second anended concl usions of |aw and decree of
di ssol ution which denied Roberta’ s notion to nodify the child
support award, but extended the term of the $2,000.00 nonthly
mai nt enance award until June 2001. Roberta then filed a notice
of appeal on April 14, 2000.2 This Court rendered an Opi nion on
Cct ober 12, 2001, vacating the trial court’s orders for failure
to consider Gregg’ s bonus inconme in determ ning child support

and mai ntenance and remandi ng for additional findings.® Gegg

2 Case No. 2000- CA-000934- MR
3 |'n Decenber 2000, due to Gregg’'s increased income, the parties agreed to
nmodi fy his child support obligation. Since the appeal of the initial

determ nati on was pending, the parties agreed to utilize his same incone
figures in recalculating the support. The nodified agreenent was entered on
Decenmber 21, 2000, and provided that Gegg would pay from January 1, 2001, to
June 30, 2001, $1,983.00 per nonth, plus $234.00 for activity fees; and

begi nning July 1, 2001, he would pay $2,391.00 per nonth, plus $234.00 for
activity fees. During this tine, Gegg continued to pay Catholic schoo
tuition for the children, as well as sports-related fees and other costs.

The parties agreed to share other discretionary spending for the children in
proportion to their inconmes, which at the tine varied froma 70/30 ratio to a
80/ 20 ratio. Oher than this voluntary change, G egg never sought a revi ew
of his support obligation due to changed econom ¢ circunmstances. However,
Roberta filed notions for nodification of child support on May 30, 2002, and
July 11, 2002.



filed a notion for discretionary review with our Suprene Court,
whi ch was deni ed on June 6, 2002.

On remand, the trial court held a hearing on Cctober
15, 2002, at which tinme it addressed the issues that are the
subj ect of this appeal and cross-appeal. The trial court
entered an order and judgnent on May 13, 2003, which provided
that Roberta did not qualify for an extended duration of
mai nt enance as she had recei ved her Bachel or of Arts degree in
May 2000, anong ot her educational endeavors. However, the tria
court increased the original maintenance award to $4, 000. 00 per
nmonth for the entire duration of the award.

The trial court also increased the child support award
to $2,554. 00 per nonth fromthe date of dissolution, April 22,
1999, through June 2001; the sum of $3,129.00 per nmonth from
July 2001 through February 2002; and the sum of $978.00 per
month from March 2002 t hrough May 2003. The trial court went
further to establish the anobunt of child support to be paid
begi nni ng June 2003 upon emanci pation of the parties’ ol dest
child, reducing the award to $671. 00 per nonth. |In ordering the
i ncreases in the mai ntenance and child support, the trial court
gave Gegg credit for all prior maintenance and child support
pai d, including the nonies paid in lieu of child support by
Gregg for Catholic school tuition, unifornms, fees, and mnusic

| essons, that had been based on his bonus incone.



On May 23, 2003, Roberta filed a notion to alter,
anend, or vacate asking the trial court to order Gegg to
transfer one-half of the value of his non-qualified pension fund
as of the date of dissolution to Roberta; to nodify the
effective date and anount of the child support award that the
trial court ordered to begin March 1, 2002; to vacate the child
support award the Court ordered to begin June 1, 2003, until
proof is offered as to the parties’ current earning capacities;
to nodify the credits Gregg received for paynents for the
children outside of the child support award, to only those
deductions in proportion to the parties’ respective incones
during the applicable periods; and to nodify the naintenance
award as to anount and duration. The trial court entered an
order on Septenber 9, 2003, awardi ng Roberta one-half of the
val ue of Gegg’'s non-qualified pension fund as of April 22,
1999, and establishing the value on that date as $48, 283. 00.*
The trial court further found that Roberta was entitled to one-
hal f of any growth occurring in the pension fund after the date
on whi ch she woul d have been able to have the benefit of it had
it been paid to her at that time, but that she was not entitled

to any portion of the fund contributed from Gegg' s non-marital

4 The trial court had originally awarded Roberta one-half of the value of this
account and established that value as $34,167.00 as of April 22, 1999.

Addi tional evidence was provided to the trial court at a later hearing that
the actual value on the date of the divorce was greater than originally

di scl osed and the trial court amended its orders accordingly.
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funds. Once the value of Roberta’s one-half interest in the
fund was established, Gegg was to receive a credit for one-half
of the taxes which G egg had been required by federal |aw to pay
on his receipt of the distribution.

The trial court concluded that it had discretion to
revise the original child support award on remand based on this
Court’s Opinion rendered Cctober 12, 2001. The trial court
concl uded that the additional evidence of the parties’ then
current financial status nerited an anendnent of the revised
child support award from March 2002 t hrough May 2003 to
$1, 286. 00 per nonth and begi nning in June 2003 to $867.00 per
month.®> The trial court again allowed Gegg to of fset past-due
child support amounts by the anounts he had paid under the
original decree for school tuition, school fees, including book
and | unch charges; but excluding charitable contributions to the
school s, school uniforms, tutoring, and nusic |essons.® The
trial court further declined to reconsider its revised
mai nt enance award and deni ed Roberta’ s notion for attorney’s

fees. This appeal and cross-appeal foll owed.

5> There was no amendment to the revised award of child support from April 22,
1999, through February 2002, by the trial court on Roberta s notion to alter
amend, or vacate.

® The trial court further prohi bited Gregg from deducting anounts paid for
any ot her expenses, including sports fees, photographs, cell phones, cars,
and clothing as they were considered gifts and were not included in the
original order of the trial court as itens to be paid as support from Gregg’s
bonus i ncorme.



During the marriage, Gregg had a successful career,
and at the tinme of divorce, he was president of national network
devel opment for his enployer, Advo. Except for a period early
in the marriage, Roberta did not work outside the home. During
the marriage, the parties had a very confortable lifestyle
including, a private hone, nenbership to a private club, and
vacations. The parties’ children attended private schools and
participated in various extra-curricular and social activities.
The parties had approximately $1.2 mllion in assets, and debt
in the approxi mate amount of $530, 000.00 on their real estate.
At the tinme of the divorce, Gegg was earning approximtely
$21, 500. 00 per nonth, including regular annual bonuses and a car
al l owance, with all travel expenses reinbursed by his enpl oyer.

In the four years followi ng the parties’ divorce,
Roberta’s income was $13,910.00 in 1999, $27,202.00 in 2000,
$49, 239.00 in 2001 (which included her maintenance, which ended
June 30, 2001), and $26,805.00 in 2002. Roberta graduated from
coll ege in June 2002, obtained a real estate |license, and
attended court reporter school. 1In her first job out of
col | ege, she earned $27,000.00 annually, but it required
significant travel. Her subsequent enployer went out of
busi ness in May 2002, and at the tine of the hearing in My
2003, she was receiving $341.00 a week in unenpl oynent benefits.

Her suppl enental income fromrent and dividends renained at the



sane | evel as existed at the tine of the divorce, which was
$12,000. 00 annually in rental incone and approxi mately

$16, 000. 00 annually in interest and dividend i ncome. During
this sanme tinme, Gregg’s incone based on his tax returns was
$219, 083.00 in 1999, $320,126.00 in 2000, and somewhere between
$378,411. 00 and $400, 108.00 in 2001’. In 2000 Gregg lost his
enpl oynment at Advo because of a conpany restructuring. He
received a salary that year, a severance package, and a one-
time-only stock award. He then found enpl oynent at Mail South,
but lost this job in February 2002 due to a “political”

di sagreenent with the direction of the conpany. He testified
that his anticipated 2002 earnings were $70, 000.00.% However, in
a later hearing, upon production of his 2002 tax return, it was
determned that his income was considerably greater for 2002,
bei ng approxi mately $100, 000. 00 to $150,000.00. He testified

t hat he had decided not to travel as nmuch so he could spend nore
time with his children and he chose not to | ook for jobs outside
the area for this reason, despite the fact that he remarried in

2002 and his current wife resides in California.

" regg’ s actual 2001 incone is disputed and the trial court made no specific
finding regarding it. H's 2001 tax return indicates inconme of $400, 108. 00
and his 2001 anended tax return indicates incone of $389,907.00. However, he
clains that his 2001 i ncone was $378, 411. 00.

8 regg received a stock certificate valued at $113,500.00, which he paid
taxes on in 2001, but did not receive its value until 2002. It is unclear if
the trial court treated this as inconme for 2001 or 2002. It appears on
Gregg’'s 2002 tax return as a tax-free event, since he paid the taxes on it in
2001.



CH LD SUPPORT

Roberta raises three issues regarding the trial
court’s award of child support. First, she argues that the
trial court’s nodification of child support effective March 1,
2002, is not supported by the evidence and the reduction as of
that date is contrary to the facts and the law. Second, Roberta
argues that because there was no notion to nodify future child
support, the trial court erred in setting a child support award
effective June 1, 2003, and that the award was not based on the
parties’ earning capacities. Third, Roberta argues that the
trial court erred when it granted G egg 100% credit against his
back child support for his prior paynments of school-related fees
for the children, as ordered by the trial court inits April 22,
1999, order. It is inportant to note that Roberta is not
contesting the trial court’s revised child support award from
the date of the parties’ divorce through February 2002. Thus,
this appeal only involves the child support award from March 1,
2002, to present.

KRS® 403.211 and KRS 403.212 provide the guidelines for
calculating child support. KRS 403.212(5) states that “the
court may use its judicial discretion in determning child
support in circunstances where conbi ned adj usted parental gross

i ncome exceeds the uppernost |evels of the guideline table.”

® Kent ucky Revised Statutes.



This level is a conbined adjusted parental gross nonthly incone
of $15,000.00.'° KRS 403.211(3)(e) requires the trial court to
make a written finding or specific finding on the record of any
adj ustnment to the guideline anbunt when the conbi ned nonthly
adj usted parental gross incone is in excess of the Kentucky
child support guidelines. In this case, it was specifically
found that the parties’ nonthly adjusted parental gross incone
was approxi mately $23,500.00, justifying the deviation fromthe
gui del i nes.

Since this Court in its 2001 Opinion vacated the tri al
court’s 2000 judgnment, on remand the trial court nade its
deternminations as if the parties had been granted a new trial .
“When a judgnent is reversed on direct appeal, it is as though
it never existed.”'? Thus, the trial court was not required to
wait for one of the parties to file a notion to set the child
support award. Roberta argues that the trial court, after
setting the revised child support award upon remand, went a step
further and nodified this award effective March 1, 2002, and
June 1, 2003, without a notion by either of the parties. Since

Roberta’s notion to nodify child support was filed on May 30,

10 KRS 403. 212(7).

1 Gl v. Wall, 239 S.W2d 235, 236 (Ky. 1951).

2 day v. day, 707 S.wW2d 352, 353 (Ky.App. 1986) (citing Drury v. Franke,
247 Ky. 758, 57 S.W2d 969 (1933); and Knight's Admir v. Illinois Central R
Co., 143 Ky. 418, 136 S.W 874 (1911)).
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2002, ' she argues under Price v. Price, ' that the earliest

effective date for the trial court’s nodification of its

original child support order upon remand woul d be the date she
filed her notion for nodification. The trial court in its My
13, 2003, order set Gegg s child support effective the next
nmont h, June 1, 2003, after acknow edging that the parties’

ol dest child, who was eighteen at the tine, was to graduate from
hi gh school during May 2003. G egg argues that when the case

was remanded, the trial court could make new awards, both

retrospective and prospective, for child support and that the

law in Price is not applicable to this case. W agree.

The Court in Price stated that “*[t] he provisions of

any decree respecting child support may be nodified only as to
instal |l ments accrui ng subsequent to the filing of a notion for
nodi fi cation and only upon a showi ng of material change in

'»15 But since

ci rcunstances that is substantial and conti nuing.
the trial court was allowed on remand to start fromthe
beginning in setting the child support award, there was no award
to nodify. The trial court was correct in using the historica

account of the parties’ inconmes and potential for incone, rather

13 Roberta states in her brief that the motion was filed on July 11, 2002.
While there was a nmotion for nodification of child support filed on that
date, the record shows that she had filed one on May 30, 2002

14912 S.w2d 44 (Ky. 1995).

5 1d. at 46 (quoting KRS 403.213).
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than having to rely on estimations of projected incone. It was
proper for the trial court to set child support fromthe date of
di ssolution through the present. Thus, the trial court, in
starting over, correctly used this information to set equitable
child support for the children based on the instructions from
this Court.

Roberta further argues that the nodification was nmade
wi thout the trial court’s consideration of the parties’ current
i ncones or earning capacities. In reviewing the record, it
appears that the trial court had incone information on the
parties through 2002 and undi sputed testinony of the parties’
proj ected 2003 i ncomes. Further, there was extensive testinony
as to the parties’ nonthly expenses and the children’s
reasonabl e needs. Therefore, the trial court properly
considered the parties’ incomes and earning capacities in nmaking
the child support award on renmand.

In reviewing a child support award, “an appellate
court will not disturb the trial court absent an abuse of
di scretion. An appellate court is not authorized to substitute
its own judgnment for that of the trial court where the tria
court’s decision is supported by substantial evidence” [footnote
omtted].® The trial court heard the testinony of the parties,

including their ability to financially support their children

16 Bjckel v. Bickel, 95 S.W3d 925, 928 (Ky.App. 2002).
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and to provide for the children’s reasonabl e needs, and then
made findings that were supported by substantial evidence. W
do not find an abuse of discretion and affirmthe trial court’s
award of child support upon remand.

The trial court originally ordered Gegg to pay the
children’s school -rel ated expenses in |lieu of additional child
support based on his bonus inconme. Neither Gegg nor Roberta
cite any legal authority in their briefs to this Court to
support or refute this action by the trial court. Because the
trial court on remand included Gregg’ s bonus incone in the child
support award, which we find to be supported by substantia
evi dence, we affirmthe credit given by the trial court to G egg
for these paynents. O herw se, Roberta would be receiving a
“doubl e recovery” from Gegg’ s bonus incone--once as incone for
child support purposes and again as paynent of other expenses.

MAI NTENANCE AWARD

Roberta argues that the trial court’s award of
mai nt enance upon remand shoul d have been based on the fornul a

found in Atwood v. Atwood.!” However, we agree with Gregg that

the nethod provided in Atwood is only a recomendati on and
followng this formula is not required in nmaking a mai ntenance

determnation.'® The final determination on nmaintenance is a

17 643 S.W2d 263 (Ky.App. 1982).

8 |d. at 266.
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matter of discretion for the trial court. Both, the amount
and duration award of mai ntenance, are wthin the trial court’s
sound discretion. This Court will uphold the award unl ess we
conclude that the trial court abused its discretion or based its
deci sion on factual findings that were clearly erroneous.?°
“IU nl ess absol ute abuse is shown, the appellate court nust

mai ntain confidence in the trial court and not disturb the

"2l Roberta fails to denonstrate

findings of the trial judge.
that the trial court abused its discretion in setting the
duration of the maintenance award.

Under KRS 403.200(1), a trial court has discretion to
awar d mai nt enance where a spouse | acks sufficient property,
including marital property apportioned to her, for her
reasonabl e needs, and is unable to support herself through
appropriate enploynment. |If a spouse is entitled to a
mai nt enance award, factors relevant to determ ning the anount of
the award i nclude the financial resources of the party seeking
mai nt enance, the tinme necessary to acquire education and

training to find enploynment, the standard of |iving established

during the marriage, the duration of the marriage, the age and

19 KRS 403. 200.

20 Russel | v. Russell, 878 S.W2d 24, 26 (Ky.App. 1994).

2L dark v. Cark, 782 S.W2d 56, 60 (Ky.App. 1990) (citing Platt v. Platt,
728 S. W 2d 542, 543 (Ky.App. 1987); and Mdss v. Mss, 639 S.W2d 370, 373

(Ky. App. 1982)).
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physi cal and enotional condition of the spouse seeking

mai nt enance, and the ability of the paying spouse to neet his

needs.?* A trial court has broad discretion in deciding whether

to award mai ntenance in the first instance, as well as in

deternining the amount and duration of a nai ntenance award. 23
In this case, the trial court found that Roberta had a

gross yearly income of approximtely $28,000.00 from rental

i ncome and dividend and i nvestnent inconme and Gregg had a net

i ncone of $9, 000.00 per nmonth. Roberta was awarded

approxi mately $703,712.00 in marital property, with

approxi mately $195,000.00 in debts. She was unenpl oyed for nost

of the marriage, but was attending college and expected to

recei ve her degree in May 2000. Her nonthly expenses were found

to be approximately $4,700.00. The parties were nmarried for 15

years and enjoyed a very confortable |ifestyle. G egg was

awar ded approximately $877,093.00 in marital property, with

approxi mately $335,000.00 in debts. Hi s nonthly expenses were

found to be $9,950.00, which included maintenance and child

support paynments. Roberta was 40 years of age and G egg was 45

years of age on the date of the divorce and there was no

evidence that either was in poor health. Under the

circunstances of this case, we cannot conclude that the tria

22 KRS 403.200(2) .

2 Leveridge v. Leveridge, 997 S.W2d 1, 2 (Ky. 1999); Gentry v. Gentry, 798
S.W2d 928, 937 (Ky. 1990)).

-15-



court’s award of mai ntenance of $4,000.00 per nonth for two
years and one nonth to Roberta was an abuse of discretion.

The trial court determ ned that Roberta was entitled
to an award of mai ntenance from G egg because she net the
requi renments of KRS 403.200(1). Specifically, the trial court
found that she | acked sufficient property, including marital
property apportioned to her, to provide for her reasonabl e needs
and that she was unable to support herself at the tinme through
appropriate enpl oynent. However, in May 2000 Roberta received a
col l ege degree and certainly was in a nuch better position to
support hersel f through appropriate enploynent. Thus, we
conclude there was no abuse in discretion in the duration of the
mai nt enance award as it extended for one year after Roberta’s
graduation fromcollege and we affirmthe trial court’s
mai nt enance awar d.

DI VI S| ON OF NON- QUALI FI ED PENSI ON PLAN

In the original decree of dissolution, the trial court
awar ded Roberta one-half of Gregg’ s “Continuation 401k plan.”?*
The findings of fact entered on April 22, 1999, indicated that
t he val ue of this asset was $34,167.00. Follow ng the

dissolution, it was deternm ned that the asset coul d not be

di vi ded by QDRO, ?° since it was a non-qualified plan. Because

24 This plan is also referred to throughout the record and this Opinion as
Gregg’' s non-qualified pension fund.
25 Qualified Domestic Relations Oder.
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Gregg was subsequently term nated from Advo, his fornmer enployer
distributed the full anpunt of the funds in the plan to G egg,
wi t hhol di ng taxes in the ambunt of 28% for federal and 6% for
state. The net distribution totaled $70, 244. 01, which G egg
deposited into his checking account. The trial court found that
each party was entitled to one-half of the net value of this
account .

Roberta rai ses two issues regarding the distribution
of this pension fund. First, she argues that her share of the
di stribution should be taxed at her marginal rate which was 15%
at the time the noney should have been distributed. Roberta
asserts that she should not be penalized by having to pay taxes
on the funds at a significantly higher rate. Gegg testified
that this plan was cashed out to himbecause he was term nated
fromhis enploynent. Upon that event, federal |aw required that
it be paid out to only the hol der of the account and taxed at
the applicable rate. Because this was not a tax-free
di stribution but treated as incone to G egg, we agree that
Roberta is entitled to receive only her share of the after-tax
val ue of the fund, as that was the net value of the asset G egg
recei ved.

At the Cctober 15, 2002, hearing an issue arose as to
t he actual value of the funds to be distributed. The trial

court directed the parties to brief the issue regarding the

-17-



val uation date of the asset. Roberta submtted authority to the

trial court, relying on Arnstrong v. Armstrong, 2?® which stated

that the valuation date of the account should be the date of

di ssolution. It does not appear that G egg provided any support
for the valuation date. This Court in Arnstrong stated, “‘a
trial court retains broad discretion in valuing pension rights
and dividing them between parties in a divorce proceeding, so
long as it does not abuse its discretion in so doing. et
We hold that the trial court correctly determ ned the val uation
date of the asset to be the date of dissolution of the nmarriage,
April 22, 1999, and thereafter correctly valued the asset.

Gregg paid Roberta $14,967.14 fromthe proceeds of the
fund at the end of the July 2003 hearing, as that anmount was not
in dispute. During the hearing on July 15, 2003, Roberta
stipulated that the total marital portion of the undistributed,
non-qualified plan, after taxes, was $60,877.80. This sum
i ncluded the marital contribution noted by the trial court and
the gromh of the marital portion of the fund between the date
of the parties’ decree and the distribution of the fund in a
lunmp sumto Roberta. The trial court ruled that Roberta was

entitled to receive $30,438.90, |ess the $14,967. 14 she had

al ready received, or $15,471.76. The trial court further

26 34 S.W3d 83, 86 (Ky.App. 2000).

27 |d. at 87. (quoting Duncan v. Duncan, 724 S.W2d 231, 234-35 (Ky.App.
1987)).
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directed Gregg to pay Roberta at that tinme 34%of this
$15,471. 76, leaving a bal ance owed of $10,211.36. W disagree
wi th Roberta’s assertion that she shoul d receive $13, 151. 00,
which is the bal ance owed | ess her 15% nmarginal tax rate. W
conclude that the trial court did not abuse its discretion in
di viding the pension fund and affirmon this issue.

ATTORNEY' S FEES

Prior to the hearings in July 2003, Roberta filed a
notion to conpel discovery, in which she al so asked for
attorney’s fees. She had previously been awarded $2, 000.00 in
attorney’s fees by the trial court. She also requested
additional attorney’s fees at the hearing and the trial court
stated that it would take it into consideration. |In its order
entered on Septenber 9, 2003, the trial court denied this
request .

Under KRS 403.220, a trial court in a dissolution
action nmay order one party to pay a “reasonable anount” for the
attorney’s fees of the other party if there is a disparity in
the financial resources of the parties. “But even if a
di sparity exists, whether to nake such an assignnment and, if so,
the anobunt to be assigned is within the discretion of the tria

8

judge” [citations onitted].?® In this case, the decree divided

the marital property equitably. As anticipated in the decree,

28 Neidlinger v. Neidlinger, 52 S.W3d 513, 519 (Ky. 2001).
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Roberta has received a coll ege degree and she al so received
significant income producing property as the result of the
parties’ asset division. Roberta has not shown that the trial
court’s failure to award her additional attorney’s fees
constituted an abuse of discretion. Thus, we affirm

GREGG S CROSS APPEAL

Since we are affirmng on all issues raised by
Roberta, Gegg s protective cross-appeal is noot.
Based on the foregoing reasons, the orders of the

Kenton Circuit Court are affirned.
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