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COVBS, CHI EF JUDGE: The Commonweal th of Kentucky, on behal f of
Retta E. Francis (now Phel ps), appeals froman order entered by
the Caldwell Circuit Court. The trial court refused to extend
Brent Francis’s obligation to provide child support for the
benefit of his emanci pated daughter. The Comonweal t h cont ends
that enrollnent of the parties’ child in a honme-school program

qual i fied her as a “high school student” for purposes of KRS!

! Kentucky Revised Statutes.



403.213(3) in order that court-ordered child support should
continue until her conpletion of the school year in which she
attained the age of nineteen. W agree. Thus, we reverse.

The parties divorced in 1994, and Brent was ordered to
pay support for his children, Shawn and Tessa. After Shawn was
emanci pated, Brent’'s obligation to provide support for his
benefit termnated. On August 2, 2001, Tessa becane ei ghteen
years of age. Although she was still enrolled in a private,
Chri stian, hone-school program Brent term nated her child
support payments.

By notion filed March 20, 2002, the Conmonweal t h
sought to have Brent held in contenpt for his failure to tender
support paynents for Tessa's benefit. Pursuant to the
provi sions of KRS 403.213(3), it contended that Brent was
required to continue making child support paynents while Tessa
remai ned enrolled in the hone-school program-- even though she
had reached the age of majority. In his response, Brent denied
that he was required to continue the support paynents since the
home- school programwas “not legitimate and is nerely an attenpt

to inproperly extend [his] child support obligation.”

Foll owi ng a hearing on the notion, the trial court
ordered the matter continued until Novenber 2002. It was

antici pated that Tessa woul d have conpl eted her hone-schoo



program by that date, and the Comonweal th was directed to
produce for inspection the diploma awarded to her.

I n Septenber 2002, the Commonweal th produced vari ous
docunents prepared by the Christian Liberty Acadeny Schoo
System an institution affiliated with Christian Liberty
Acadeny, an unaccredited day school located in Arlington
Hei ghts, Illinois.? These documents indicated that the acadeny
provided its home-school students and their parents with
achi evenent tests, textbooks matching an appropriate curricul um
teacher manual s, and | esson planners. The institution graded
students’ tests, kept scholastic records, and issued report
cards and transcripts. The docunents al so indicated that upon
graduation, students were awarded di pl omas from Christian
Li berty Acadeny.

A Certificate of Enrollnment indicated that as of July
23, 2001, Tessa was enrolled in the 12'" grade and woul d be
expected to conplete graduation requirenents by Novenber 2002.
The certificate indicated that all enrolled students were
required to attend at |east 185 days of school and to “conplete
a prescribed course of study that is substantially equivalent to

public instruction.”® Report cards for Tessa's first and second

2 Christian Liberty Acadeny does not seek accreditation because it rejects
governmental regulation, which it regards as unduly intrusive.

31n order to earn her degree, Tessa was required to prepare a research paper
to conplete four English credits, two and one-half economcs credits, two
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guarter of the school year begi nning Novenber 1, 2001, through
Oct ober 31, 2002, were also filed in the record.

In Novenber, the matter was continued until Decenber
6, 2002. On Decenber 5, 2002, the Commonweal th filed a copy of
Tessa’s diploma from Christian Liberty Acadeny. The dipl oma
si gned by the day school’s headnmaster and assi stant headnaster,
i ndicated that Tessa had satisfactorily conpleted the studies
specified for graduation and had fulfilled all of the
requi renments of the school’s curricul um

On Decenber 19, 2002, Brent filed a response
chal l enging the legitimcy of Tessa' s diploma. VWile he
acknow edged that the diplonma indicated that Tessa had conpl et ed
course work required for graduation fromthe acadeny, Brent
argued that “the diploma does not indicate or state that Tessa
Francis has conpleted a curriculum of course work approved by
the State of Illinois or the State of Kentucky.” Additionally,
he argued, “the diploma itself does not establish that Tessa
Francis was a full time high school student between her 18'" and
19'" birthday as contenplated by KRS 403.213.” On January 16,
2003, the trial court ordered the Conmonwealth to furnish proof

that the di ploma awarded to Tessa by Christian Liberty Acadeny

government credits, four history credits, four Bible credits, two science
credits, and two math credits (one of which had to be algebra | or a high
level). Additionally, she had to neet physical education requirenents and to
participate in art and nusic | essons.



“is equivalent to a high school degree and recognized as such in
t he Commonweal t h of Kentucky.”

On March 11, 2003, the Conmonweal th submitted the
affidavit of Elizabeth Cayce, the Cal dwell County School s’
Director of Pupil Personnel. Cayce indicated that she was
famliar wth various hone-school prograns and home-schoo
students. She stated that a diplonma i ssued by a home-schoo
programis equivalent to a traditional high-school degree. On
April 2, 2003, Brent filed his response attacking the contents
of Cayce’ s affidavit:

Not hi ng contained in the Affidavit of M.

Cayce establishes that the Christian Liberty

Acadeny “diploma” is anything nore than a

pi ece of paper generated by an out-of-state

busi ness with absolutely no connection to or

affiliation with, the State Board of

Education for the Commonweal th of Kentucky.
The parties finally agreed to submt the issue to the Director
of Admi ssions of Murray State University.

By |etter addressed to the court dated August 4, 2003,
Mary E. Smith indicated that in order to be considered for
adm ssion to Murray State University, Tessa would be required to
take the Anerican Col |l ege Testing (ACT) entrance exam nati on and
possi bly the General Education Devel opnent (GED) test to

val i date her education. “So, to nore directly answer your

inquiry, the certificate you provided from Christian Liberty



Acadeny woul d not stand on the sane footing as a diploma from an
accredi ted Kentucky high school.” M. Smth concluded that:

bei ng home school ed woul d not prevent

[ Tessa] frombeing admtted to Miurray State.

It just means that she would have to

val i date her educational preparation by

perform ng well on national standardized

t ests.

On Septenber 12, 2003, having concluded that the
di pl oma awarded by Christian Liberty Acadeny was not equi val ent
to a high-school degree, the Caldwell Circuit Court entered an
order denying the Commonwealth’s notion to enforce Brent’s child
support obligation for the period running from Septenber 2001
t hrough May 2002. This appeal foll owed.

The Commonweal th argues that the trial court erred by
failing to order the continuation of court-ordered child support

while Tessa was still a high school student. W agree.

In Smley v. Browning, Ky. App., 8 S.W3d 887 (1999),

we observed that the provisions of KRS 403.213(3) are intended
t o encourage young persons to continue their education and to
obtain their high school diplomas by extendi ng the paynent of
child support through the year in which a child reaches the age
of nineteen -- provided that the child is a “high schoo
student.” W held as follows:

Nothing in the statute’ s | anguage requires

either that the high school be located in

Kentucky, or that it be a regular public or
private high school rather than a



correspondence home school program Since
the statute’s goal is to encourage students
to graduate from high school, and to provide
support while they are in the process of
doing so, it makes little sense to
disqualify a student fromreceiving child
support sinply because he or she is pursuing
a diploma froma nontraditional high school.
I ndeed, if appellant’s contention [that the
statute applies only where the student is
enrolled in a public or private schoo

| ocated in Kentucky that involves regul ar
school attendance and supervi sion] was
correct, Kentucky students who attended

Kent ucky nontraditional school prograns,
such as state-sanctioned GED prograns, would
not be eligible to receive continued support
paynents past their eighteenth birthdays.

W agree with the trial court that such a
narrow i nterpretation of the statute woul d
not be warranted, as it would have the
effect of potentially discouragi ng many
mar gi nal students fromattenpting to obtain
t he equi val ent of hi gh school diplomas from
st at e-sancti oned nontraditional sources, in
violation of the public’'s interest.

Id. at 889. W also noted in Smiley that nothing in the record
suggested that the chall enged school was a shamor that it
failed to provide an education that was substantially equival ent
to that which mght be obtained in a traditional Kentucky public
school. Therefore, we concluded that the trial court had not
erred by finding that a child enrolled in an accredited Illinois
correspondence school was a “high school student” for purposes
of KRS 403.213(3).

The record in this case indicates that after her

ei ghteenth birthday, Tessa continued to participate in a home-
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school programaffiliated with an Illinois day school. Wile
the programis clearly not affiliated with an accredited
institution, the Caldwell County School System conducted an
i nspection in April 2000 and was duly persuaded that the
requi renments for conpul sory school attendance in Kentucky were
bei ng satisfied by Tessa's participation. In a letter filed
with the Caldwell District Court, the school systemreported
that Tessa was receiving appropriate instruction in history,
sci ence, governnent, literature, granmmar, conposition, and math.
The report also noted that Tessa’s nother and stepfather were
actively involved with [ esson planning and the scheduling of her
wor kl oad to insure its tinmely conpletion. The report indicated
that Tessa had taken the California Achi evenent Test, and her
report cards from Christian Liberty Acadeny indicated that she
was continuing to performwell in this non-traditional setting.
Not hing in the record before us supports Brent’s
assertion that the home-school programis spurious or
illegitimate. On the contrary, all reports indicate that the
program provi ded to Tessa an education substantially equival ent
to that which she m ght have obtained in a traditional public
school . Consequently, we conclude that the trial court erred by
failing to find that Tessa was a “hi gh school student” for

pur poses of KRS 403.213(3).



The order of the Caldwell G rcuit Court is reversed,
and this matter is remanded for entry of an order consi stent

with this opinion.
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