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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
BARBER, JUDGE: Appellants, Larry Riley and Edna Riley (the
Rileys), bring this appeal froman order of the circuit court
denying their notion to disniss the Conmonweal th of Kentucky
Transportation Cabinet’s action against themfor violation of

the Recycler Act, KRS 177.905 to KRS 177.951. W affirm

! Senior Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



On July 24, 1997 the Rileys were notified by the
Commonweal t h of Kentucky Transportation Cabi net (the Cabinet)
that they were in violation of the Recycler Act and had 30 days
to comply with its provisions. The Rileys failed to do so and
on June 10, 1999 the Cabinet filed a conpl aint against the
Ri | eys? asking the court to conpel the Rileys to conply with the
Act. The court granted the Cabinet a tenporary injunction that
required the Rileys to bring their site into conpliance with the
Act. The Rileys then entered into an agreed order that barred
the operation of a recycling center or autonobile resale
facility on the site. Shortly thereafter the circuit court
i ssued a permanent injunction barring the Rileys from operating
any business on the site without first obtaining the proper
permts, |licenses, certificates, or neeting other necessary
| egal requirenents.

Larry Riley was also held in contenpt on severa
occasions for failing to conply with the orders of the court.
The vehicles on the property were ordered i npounded and sol d and

a judgnment against the Rileys was entered in favor of Charles

2 Larry Riley and another individual were originally naned in the conplaint.
It was subsequently anended to dismss that individual and add Edna Riley as
a party. The circuit court nade her subject to the orders that applied to
Larry Riley.



G bson d/b/a G bson’s Auto Service® for tow ng, storage, and
attorney fees.

The Rileys then filed a notion to dism ss the action
arguing that the circuit court |acked subject matter
jurisdiction. The court denied the notion and this appea
f ol | owed.

On appeal the Rileys have made numerous argunents for
why the circuit court did not have subject matter jurisdiction.
The essential nature of these argunents is that because the
Recycl er Act provides for adm nistrative hearings pursuant to
KRS Chapter 13B, the Cabinet’s failure to afford the Riley's
such a hearing prior to seeking an injunction in circuit court
deprives that court of subject matter jurisdiction. W
di sagr ee.

The Recycler Act requires the Cabinet to hold public
adm nistrative hearings in certain circunstances. An
admnistrative hearing is mandated: (1) “before the issuance of
any final order prohibiting the performance by any person” acts
that are contrary to “any adm nistrative regulation[], order[],
or permt[]” of the Cabinet; (2) “before denial, revocation, or
nodi fication of any permt” issued pursuant to the Recycler Act;

or, (3) “before any other final determi nation is made by [the

3 The Rileys have not presented any argunents in their briefs to this Court
regarding issues involving Charles Gbson d/b/a Gbson's Auto Service and
G bson has not filed a brief.



Cabi net] which directly affects the activities of any person.”
KRS 177.940(1). The Cabinet may al so conduct an adm nistrative
hearing if an aggrieved person requests. KRS 177.940(2). The
Ri | eys never requested a hearing.

There is no question that the first two circunstances
t hat mandate an adm nistrative hearing do not apply to the
Rileys. There is no final order concerning an adm nistrative
regul ation, order, or permt fromthe Cabinet. The Rileys are
charged with violation of the statute itself, specifically KRS
177.910 whi ch prohibits unauthorized recyclers and decl ares them
to be a public nuisance. There is certainly no question
regardi ng denial, revocation, or nodification of any permt
since the R |l eys never possessed one.

The I ast circunstance necessitating a hearing requires
t he Cabi net to have nade sone sort of final determ nation that
directly affects the Rileys activities. In this case we agree
with the circuit court that the Cabinet does not have the
ability to “affect the activities” of an illegal recycler in the
sense that it cannot conpel conpliance with the Recycler Act.

Thus, the | egislature has provided that the Cabinet
has the power to:

Institute in a court of conpetent
jurisdiction procedures, including

injunctive relief, to conpel conpliance with
the provisions of KRS 177.905 to 177.950 and



with the final orders and adm nistrative
regul ati ons i ssued pursuant thereto.

KRS 177.935(8). A sinple reading of this statute unm stakably
allows the Cabinet to institute, in a court, a proceeding that

requests injunctive relief to conpel conpliance wth the

Recycler Act. W believe this avenue is provided to the Cabi net
for situations such as the one presented here where the
i ndividual or entity is acting illegally. Oher chapters in the
Kent ucky Revised Statutes have simlar provisions. See KRS
313.022 which allows an action in court to enjoin the
unaut hori zed practice of dentistry although KRS 313. 150 provides
for an admnistrative hearing for those who have a |icense.

The Riley's argunents are all based on their
contention that the Cabinet should have conducted an
adm nistrative hearing prior to filing suit in circuit court.

Since we believe that this was unnecessary the Ri | eys ot her

argunments nust also fail. The judgnent of the circuit court is
af firmed.
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