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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.
McANULTY, JUDGE: W granted discretionary review in these cases

to consider the adjudications of the juveniles T.D. and D.B. as



habitual truants in the Taylor District Court. The cases were
tried separately. Both cases were initiated by the filing of a
conpl aint by the Canpbellsville Public School Director of Pupi
Personnel, M. Paul Mntgonery, alleging that the children had
m ssed school on particul ar dates and were habitual truants.

In the case of T.D., the conplaint alleged that he had
m ssed thirteen days of school. At T.D.’s hearing, M.

Mont gonery stated in response to questioning that he coul d not
remenber whether he had visited T.D.’s hone. He had no
docunentation of hone visits. T.D.'’s parents stated that there
had never been any honme visit by M. Mntgonery. The court
adjudged T.D. to be a habitual truant. It placed himon
probation of the court until age 18 with the condition that he
woul d serve one day in jail for every unexcused absence or
tardy. T.D.’s case was affirmed on appeal, and he asked for

di scretionary review of this decision.

A second conplaint alleged that D.B. had m ssed seven
days of school. At D.B.’s hearing, M. Mntgonery al so stated
t hat he had not docunmented hone visits for D.B. However, he
testified that he had been to D.B.’s hone “many tines,” and the
not her had never been there at the tine. D.B.’s nother
acknow edged talking to M. Mntgonery on the phone, and
recal l ed having received a card at her door stating that M.

Mont gonery had been there to neet with her. D.B. was al so
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adj udged truant and placed on probation. However, the Tayl or
Circuit Court reversed that finding on appeal on the ground that
cunmul ative error in the hearing mandated reversal. D.B. asked
for discretionary review for the purpose of obtaining guidance
fromthis Court on the proper evidence and procedure for the
district court to observe on remand.

T.D.”s and D.B.’s nmain contention on appeal is that
the court designated worker should not have received the
conpl ai nts because the Director of Pupil Personnel had not
fulfilled the statutory prerequisites for bringing them T.D.
and D.B. cite KRS 630.060(2) for the particular duties that the
Director nust fulfill. That provision provides:

No conpl aint shall be received by the court

desi gnat ed wor ker all egi ng habitual truancy

unl ess an adequate assessnent of the child

has been performed pursuant to KRS

159. 140(1) (c), (d), and (f), unless it can

be shown that the assessnent could not be

performed due to the child's failure to

partici pate.

The sections of KRS 159.140 referred to in that statute state as
fol | ows:

(1) The director of pupil personnel shall

(c) Acquaint the school with the hone

conditions of the student, and the home wth

t he work and advant ages of the school;

(d) Ascertain the causes of irregular

attendance and truancy, and seek the
elimnation of these causes;



(f) Visit the hones of students who are

absent from school or who are reported to be

in need of books, clothing, or parental

care;

T.D. and D.B. call attention to the Director’s failure to
ascertain causes of truancy, beconme acquainted with hone
conditions, and make hone visits in their cases.

The Commonweal th responds that the statutory | anguage
above does not nmandate that each duty has to be perforned and
docunented in each and every case before the Director of Pupi
Personnel can bring it before the courts. The Comonweal th
argues that the duties of the Director of Pupil Personnel in KRS
159. 140 are couched in terns of generalized goals. Wile we
agree that the Director’s duties in KRS 159.140 are stated in
broad | anguage, the legislature’ s |ater enactnent of KRS 630. 060
shows its intent to require the Director to performthose goals
in a particular case before bringing a child before the court as
a habitual truant. Furthernore, we believe because the | anguage
of the statute requires conpliance before a conplaint my be
received, the legislature intended to nake these requirenents a
matter of subject matter jurisdiction.

The Commonweal th further argues that the statute
cannot require conpliance with KRS 630.060 in every case due to

the difficulty of the Director of Pupil Personnel to perform

these duties in each and every case that goes to court.



However, we only conclude fromthe statutes that it was the
intention of the legislature to nmake it nore rigorous to bring a
juvenile into the court system O course, the Drector of
Pupi | Personnel may not be able to conplete hone visits or
ascertain the causes of truancy in sone cases despite best
efforts to do so. In such a case, it would becone the duty of
t he court designated worker to review the conplaint to determ ne
whet her “an adequate assessnent,” in the | anguage of the
statute, has been perfornmed. Additionally, the I egislature has
provi ded that where that difficulty is due to the child's
failure to participate, the assessnent may be abandoned once
that is shown.

In T.D.”s case, we conclude fromthe evidence,
i ncl udi ng adm ssions from M. Mntgonery, that the requirenents
of KRS 630.060(2) were not net prior to subm ssion of the
conplaint to the court designated worker. Thus, the conpl aint
shoul d have been dism ssed for lack of jurisdiction due to no
home assessnent havi ng been conducted. D.B.’s case has al ready
been remanded for a hearing pursuant to the direction of the
Taylor Circuit Court at which the court should revi ew whet her
the statutory requirenments were net.

Next, T.D. and D.B. make a nunmber of assertions of due
process violations. W address these to the extent they may

arise again in the district court adjudications. First, T.D.
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conpl ai ns because he was not permtted to nmake a cl osing
statenent in the hearing. The district court informed T.D.’s
counsel that there was no jury and it was not the court’s
practice to allow a closing argunent in truancy cases or any
ot her juvenile proceeding. W agree this was error.
Proceedings in juvenile courts are not crimnal in

nature. Locke v. Commonweal th, 503 S.W2d 729, 731 (Ky. 1973).

Mor eover, a juvenile who has been a habitual truant from school
is considered a status of fender under Chapter 630, and such
behavi or shall not be considered crimnal or delinquent pursuant
to KRS 600.020(58). A “Status offense action” is any action
brought in the interest of a child who is accused of conmtting
acts, which if commtted by an adult, would not be a crine. KRS
600. 020( 58) .

Despite the non-crimnal nature of juvenile
proceedi ngs, however, the United States Suprenme Court has held
t hat :

A proceedi ng where the issue is whether the
child wll be found to be “delinquent” and
subjected to the loss of his liberty for
years is conparable in seriousness to a

fel ony prosecution. The juvenile needs the
assi stance of counsel to cope with problens
of law, to make skilled inquiry into the
facts, to insist upon regularity of the
proceedi ngs, and to ascertain whether he has
a defense and to prepare and submt it. The
child “requires the guiding hand of counse
at every step in the proceedi ngs agai nst
him”



Inre Gault, 387 U.S. 1, 87 S. C. 1428, 18 L. Ed. 2d 527

(1967), citing Powell v. State of Al abama, 287 U. S. 45, 69, 53

S. . 55, 64, 77 L. Ed. 158 (1932). The Gault case reflects
that where the fault of the child is at issue and penalties,
including loss of |liberty, may attach, crimnal protections
provi ded by the constitution apply. 1d., 387 U S. at 49, 56-57,
18 L. Ed. 2d at 558, 562.

A proceeding against a child for the status offense of
habi tual truancy under Chapter 630 relates to the fault of the
child and can result in severe consequences to that child. The
consequences are probation and detention for failure to neet the
attendance ternms. As a result, we believe counsel for the child
nmust be permtted to present a closing argunment as part of the
due process requirenents in these cases. Since no Kentucky
cases dealt with this issue, we also | ooked at cases we found
fromother states exam ning the issue of the right to nake a
closing statenment in juvenile cases. They hold that due process
and the right to effective assistance of counsel require that a
juvenile be permtted to make a summation of the child s

position. See E.V.R v. State, 342 So.2d 93 (Fla.App. 1977); In

re WlliamF., 11 Cal.3d 249, 113 Cal.Rptr. 170 (Cal. 1974);

Shawn M v. State, 775 P.2d 700, 701 (Nev. 1989).




Next, D.B. conplains that she was not given adequate
notice of all the absences which would be offered as proof of
habi tual truancy at the hearing. She objects that in addition
to a nunber of absences alleged in the conplaint, the D rector
of Pupil Personnel at the hearing added nore dates of absences
or tardies allegedly incurred since the tinme of the conplaint.

We comment only that due process requires that notice
be given sufficiently in advance of schedul ed court proceedi ngs

t hat reasonabl e opportunity to prepare is afforded. 1In re

Gault, 387 U S at 33, 18 L. Ed. 2d at 549, 87 S. C. 1428. In
Gault, the Court observed that due process required that the
child and its parents be notified, in witing, of the specific
charge or factual allegations to be considered at the hearing
and that such witten notice be given at the earliest
practicable tinme, and in any event sufficiently in advance of
the hearing to permt preparation. Id. Under the rules of
evi dence in Kentucky, the conplaint may be anended when
additional information cones to |ight after the initial
conplaint to provide nore thorough noti ce.

For the foregoing reasons, we vacate the order
adjudging T.D. a habitual truant. D.B.’s case is renanded for
anot her hearing pursuant to the order of the Taylor Grcuit

Court. We remand these cases for further proceedi ngs consi stent

with this opinion.



ALL CONCUR.
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