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BEFORE: TACKETT AND VANVETER, JUDGES; M LLER, SENI OR JUDGE.!
TACKETT, JUDGE: This case is before us on cross-appeals from
the decision of the Jefferson Circuit Court, which held that

Cape Publications, Inc., d/b/a The Louisville Courier-Journal

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



(the Newspaper), had a limted right to access records of
donations made to the University of Louisville Foundation, Inc.,
a non-profit fundraising organization for the University of

Loui sville, under the Open Records Act, Kentucky Revised Statute
(KRS) 61.870 et seq. The court held that the Newspaper coul d
not access those records where the donor had specifically
request ed anonymty because those records were exenpt from

di scl osure under the privacy exception found in KRS
61.878(1)(a), but records where the donor had not requested
anonynmity were held subject to the Open Records Act. Both
parti es appeal, the Foundation seeking to have all donor records
hel d exenpt under the privacy exception, while the Newspaper
seeks to have even those records where the donor has
specifically requested anonymty held subject to disclosure.

We hold that all the donor records should be exenpt from

di scl osure, and reverse in part the judgnent of the circuit
court.

This case turns on the interpretation of KRS
61.878(1)(a), which provides that "[p]Jublic records containing
informati on of a personal nature where the public disclosure
t hereof would constitute a clearly unwarranted invasi on of
personal privacy" are exenpt fromdisclosure. This statute has

been interpreted several tines by this Court and by our Suprene



Court. Reviewing all the relevant authority, we concl ude that
t hese records nust be exenpt from di scl osure.

Qur Suprenme Court addressed the issue in Lexington-

Fayette Urban County Governnent v. Lexington Heral d-Leader, 941

S.W2d 469 (Ky. 1997). That case involved settlenment agreenents
in actions by individuals against the police departnent, wherein
public funds were expended to settle the clains. |In holding
that the Open Records Act's purpose woul d be served by

di scl osure, the court acknow edged that there is a statutory
bias in favor of disclosure and that the courts nust weigh the
antagonistic interests of privacy of the individuals nentioned
in the records and the public's right to know what its

government is doing. See Kentucky Board of Exam ners of

Psychol ogi sts v. The Courier-Journal & Louisville Tines Co., 826

S.W2d 324, 327 (Ky. 1992). In the LFUCG case, the court

concluded that the public's right to know how public noney is
spent outwei ghs the privacy interests of the individual parties
to the settlenment agreenents. The court took special note that
the privacy clauses in the settlenent agreenents appeared to be
specifically for the benefit of the governnment and not the
i ndi vi dual s invol ved.

The Newspaper urges us to hold that this case is

simlar to the LFUCG case, and to grant them access to all the

donor records. The Foundation argues, and we agree, that the



LFUCG case is not on point, in that the public interest found in
that case is not found in this case; in fact, the records
requested do not relate to expenditure of noney by the
governnment but intake of noney from private individuals and
corporations to support a public university. It seens to us
that this case is nost simlar to the cases of Zink v.

Commonweal t h of Kentucky, Departnent of Workers Cains, Labor

Cabi net, 902 S.W2d 825 (Ky.App. 1994), and Hines v.

Commonweal th of Kentucky, Dept. of Treasury, 41 S.W3d 872

(Ky. App. 2001). In Zink, an attorney sought records of the
Depart nent of Workers' Cainms, specifically reports of enployers
about on-the-job injuries. The attorney sought to use the
records to expand his client base through direct marketing. 1In
H nes, a commercial finder of rightful owners of unclained
property sought access to the Departnent of Treasury's |ists of
t he val ue of unclained property. Both cases share a comon
thread; we held in each case that the information sought woul d
reveal little or nothing about the operations of the public
agency and nuch about the private individuals. Since the
Foundati on has been held to be a public agency, there are other
ways in which its operations may be scrutinized through the Open
Records Act wi thout inpinging on the privacy interests of its

donor s.



There is a theoretical connection, it is argued,
between the identity of the donors and the way the University
eventual | y expends noney rai sed. The Newspaper cites an Ohio

case in support of this argunent, State ex rel. Tol edo Bl ade Co.

v. University of Tol edo Foundation, 602 N E.2d 1159, 1163 (Chio

1992). The critical difference between the open records |aw

considered in the Tol edo Bl ade case and this one is that the

Onhio law did not contain a privacy exenption, and the Onhio court

also cited a Mchigan case, COerical-Technical Union of Mchigan

State Univ. v. Bd. O Trustees, Mchigan State Univ., 190 M ch.

App. 300, 475 N.W2d 373 (1991), where donor records were held
exenpt under M chigan's open records |aw, which did contain a
specific privacy exenption.

Wil e the Newspaper's notivation may be nere
curiosity, we perceive a possibly significant intrusion on the
donors' privacy should these records be held subject to
di sclosure. As this Court has noted before in Zink and H nes,
if this information is open to one it is opento all, inviting
unwanted attention and unwarranted intrusion. The public
interest may be a notch above the de mnims interests at issue
in Zink and Hi nes, but performng the bal ancing test prescribed
by our Supreme Court in LFUCG we conclude that the privacy
interests of the donors to the Foundati on outwei gh the public

interest in disclosure and hold that all of the records should



be hel d exenpt fromdisclosure. W believe that it does not
matt er whet her a donor has specifically requested anonynmity; the
circuit court's logic in holding that a donor's request for
anonymty sonehow weighs in the analysis is flawed. W believe
that unl ess the donor specifically waives the right to privacy,
it should remain protected whether requested or not.

For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is reversed in part, and the court bel ow
is directed to enter an order denying the Newspaper access to

t he requested records.
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