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JUDGE,

M NTON, JUDGE. Crystal Lynn Presley (now Smith) and Jinmy Lee
Presl ey were divorced on January 10, 2001; and Crystal was
awar ded sol e custody of their only child, a three-year-old

daughter, Page. Crystal now appeals fromtwo orders that
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Seni or Judge John D. MIler sitting as Special Judge by assignnent
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution and KRS 21. 580.



changed this custody order to joint custody and ultimtely made
Jinmmy Page’s primary residential custodian. W disagree with
Crystal’s argunment that the circuit court applied the wong

| egal standard in nodifying custody. Therefore, we affirmthe
circuit court’s nodification.

Soon after her divorce fromJinmy, Crystal enlisted in
the U S. Navy. She testified that her decision was based on her
desire to find a good job, to finish her education, and to
provide for her child. As Crystal left for boot canp, she left
Page with her nother, Elizabeth Little. She petitioned the
district court to designate Elizabeth as Page’'s guardi an. Jimy
was given short notice of the district court petition, but he
appeared at the hearing and objected. For reasons that are not
di scl osed by findings found in this record, the district court
determ ned that Elizabeth, a convicted felon who had served tine
in prison for mansl aughter, was a nore suitabl e guardi an than
Jinmmy. Bitter conflict imedi ately erupted between Ji my and
El i zabeth over Jimmy’'s visitation wth Page.

On August 6, 2002, Jimmy filed a notion in circuit
court to nodify the original custody order. In support of his
nmotion, Jinmmy and his nother, Shirley Presley, filed affidavits
stating that Jimry was the nore appropriate custodi an for Page.
They said Page had not |lived with Crystal for over four and a

hal f nonths during which tinme Page had lived with Elizabeth, who
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was a convicted felon. Another notion from Jimy requested the
court to hold a contenpt hearing to require Elizabeth to show
cause why she should not be held in contenpt for failure to
abi de by Jimmy’s visitation schedul e.

The court responded to Jimmy’s notion with an order
increasing Jimy’s visitation with Page and directing that al
vi sitation exchanges take place at the Flem ng County Sheriff’s
Ofice. The court withheld a ruling on the notion for change of
custody to allow a witten response from Crystal. Severa
nmonths later, the circuit court received a letter fromthe
Captain of the USS George Washington stating Crystal was on a
si x-nmont h depl oynment at sea aboard that ship so she could not
attend a custody hearing. Citing the Soldiers’ and Sailors’
Cvil Relief Act, the Captain requested that proceedi ngs be
stayed until Crystal could be present.

Following this letter, the circuit court ordered, on
Novenber 12, 2002, tenporary joint custody by both parents. The
court further ordered that Page would reside with Jimy until
Crystal returned to the United States from sea duty. N ne days
| ater, the court ordered that Page be returned to Crystal, who
had then returned to the United States. The court set a hearing
on Jinmy’s notion to change custody to be held on Novenber 25,

2002.



Fol l owi ng that hearing, the circuit court nade a new
custody determ nation in an order, entered Decenber 10, 2002.

Fi nding that Crystal had placed Page wth a de facto custodi an
(Elizabeth Little), the court concluded that under KRS? 403. 340,
nodi fication of the original custody order was perm ssible. The
court then ordered a nodification to joint custody by Jimy and
Crystal. Crystal was nmade primary residential custodian while
Crystal was on “terra firma.” Page was to reside with Ji my
whenever Crystal was at sea or whenever Crystal was unable to
have “day-to-day” contact with the child.

On February 10, 2003, the court granted a tenporary
change in the Decenber 10 order by changing primary residentia
custody from Crystal to Jimmy. The court’s deci sion was based
on the fact that Crystal, who was at again away at sea with no
specific return date, had neglected to enroll Page in school.
The court also found that Crystal had failed to abide by the
est abl i shed visitation schedul e.

Six nmonths later, on August 21, 2003, the court
deci ded that joint custody should continue but that primary
residential custody should permanently be given to Jimry. The
court found that Page had been subject to “m nd poisoning” while
in Crystal and Elizabeth’s care and that both Crystal and

El i zabeth had made fal se allegations to the Cabinet for Famlies

2 Kentucky Revised Stat utes.



and Children and to the Kentucky State Police that Page was
bei ng sexual |y abused and that Jimmy and his nother were feeding
the child grass instead of food. The court also found that Page
| oved her father very nmuch, that she was receiving stable and
| oving care fromher father and her paternal grandnother, and
that she was enrolled in a Head Start program The court relied
on evidence from Page’'s teachers that after spending tine with
Crystal and Elizabeth, Page would return to school “really
hateful” and “nmouthy.” Finally, the court stated:

The facts recited above | eads the court to

conclude that this child has been tossed

about like a fishing bobber in turbul ent

water. Wiile the court is inpressed with

and appl auds the nother’s efforts to raise

hersel f on the econom c and soci al | adder by

i nproving her skills inthe mlitary

service, the life of a seagoing navy person

is for nost purposes inconpatible with the

raising of a small child. This instability

is clearly not in the child s best

i nterests.

On Septenber 16, 2003, Crystal filed a notion to anend
t he Decenber 10, 2002, and the August 21, 2003, orders to recite
the words “This is a final and appeal able order.” On the sane
day, she filed her notice of appeal fromboth orders. The
circuit court’s Order Nunc Pro Tunc in response to this notion,

entered Septenber 25, 2003, added the requested |anguage to the

August order but |eft the Decenber order unchanged.



At the outset of this appeal, we note that Crystal’s
nmotion to add the words “final and appeal able” to the court’s
orders was unnecessary as to the August order and unavailing to
resuscitate the Decenber order for purposes of appeal. CR® 54.02
does state that judgnents “shall recite that the judgnent is
final”; but the rule further states that in the absence of such
recital, the judgnment only remains interlocutory if it fails to
“adjudicate[] less than all the clains or the rights and

liabilities of less than all the parties . “I'n ot her

words, the finality of an order is determ ned by whether it
grants or denies the ultimate relief sought in the action.”*

Mor eover, “[a]n order awarding the custody of a child is final,
al t hough the question of change in custody, if on a show ng of a
change in condition, may be entertained at a |ater date by the
same court e

The orders entered by the Fleming Circuit Court on
Decenber 10, 2002, and August 21, 2003, were each final at the

time they were entered, despite the mssing incantation “fina

3 Kentucky Rules of Civil Procedure.

* State Farm Miutual Autonobile |Insurance Conpany v. Caudill,
136 S.W3d 781, 783 (Ky. 2003).

°® Marlar v. Howard, 312 Ky. 209, 226, S.W2d 755, 757 (Ky. 1949); see
al so, Louise E. Graham and Hon. Janes E. Keller, Kentucky Practice:
Donestic Relations Law, 813.1 (2d ed. Vol. 15) (“A judgnent awarding
custody is an appeal abl e order, although not a final judgnent in the
constitutional sense.”) citing Gates v. Gates, 412 S.W2d 223 (Ky.
1967) .




and appeal able.” Both orders related to custody of Page and
both orders adjudicated the “ultimate relief” sought by the
parties. Therefore, we conclude that Crystal’s notion for this
final - and- appeal abl e | anguage was unnecessary; and it had no
effect upon the tinme for filing her notice of appeal.

So we nust conclude that Crystal’s notice of appeal of
t he Decenber 10, 2002, order canme too late. The notice was
filed on Septenber 16, 2003, sonme nine nonths after notice to
Crystal of entry of the Decenber 10, 2002, order. CR 73.02(1)
states that “[t]he notice of appeal shall be filed within 30

days after the date of notation of service of the judgnment or

order . . . .” CR 73.02(2) further maintains that “[t]he
failure of a party to file tinmely a notice of appeal . . . shal
result in a dismssal or denial.” As stated by the Court in

Electric Plant Board of the City of Hopkinsville v. Stephens,®

“It]he Rules of Civil Procedure provide a sinple, specific,

di rect and exclusive nethod of taking appeals to this Court in
civil cases. The right of appeal created by statute only exists
upon conpliance with certain procedural requirenents of the
Gvil Rules.”’” Likew se, our Suprene Court has affirmatively

stated that “a tardy notice of appeal is subject to automatic

6 273 S.W2d 817 (Ky. 1954).

" 1d. at 817, 818.



di sm ssal and cannot be saved through application of the
doctrine of substantial conpliance.”®

We recogni ze that an appeal from a custody
nodi fi cation shoul d be gi ven due consideration and shoul d not be
dismssed lightly, even if a party fails to file the appeal in a
timely manner. But we cannot disregard the nine-nonth delay in
filing the notice of appeal. There is no evidence that the
del ay can be attributed to nere clerical or procedural error;
nor do we believe that the delay can be credited to the absence
of the words “final and appeal able order.” Sinply put, Crystal
failed to follow the “sinple, specific, direct and excl usive”
means of taking appeal dictated by the Rules of Civil Procedure.
Therefore, her appeal fromthe Decenber 10, 2002, order is
subject to “automatic dism ssal”; and we nust decline to review
it.

Wth regard to the second issue, the court’s decision
to award Jimmy primary residential custody, the record reflects
that tenporary primary custody was initially awarded to Ji nmy on
February 3, 2003. Crystal argues that the tenporary order was
erroneously entered because “there was no change of condition

between the tine of the inplenentation of the courts [sic] order

of Decenber and it’'s [sic] tenporary order of February, [sic]

8 Excel Energy, Inc. v. Conmonweal th Institutional Securities, Inc.,
37 S.W3d 713, 716-717 (Ky. 2000).
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2003 . . . .” W disagree. A notion for tenporary custody need
only be acconpanied by an affidavit “setting forth the facts

9

supporting the requested order.” If a party objects, a hearing

nmust be held; but if no objection is filed, “the court nay award
tenporary custody on the basis of the affidavits al one . 1o
Al t hough both Jimy and Shirley filed affidavits, there is no
indication that Crystal filed any objections to the notion for

i mredi ate primary custody. Therefore, the court was acting
wWthin its province when it granted Jinmmy tenporary primary
custody based on the facts stated in the affidavits.

Crystal further argues that the August 21, 2003, order
erroneously awarded Ji my permanent primary residential custody.
Jimmy’s request for primary custody was made on January 8, 2003.
In support of his request, Jimmy stated that Crystal failed to
abide by the court’s visitation schedule and that Crystal’s
“persistent actions in denying [Jinmy] his visitation rights
with his m nor daughter, has and is causing enotional danage to
the child, and clearly is not in the best interest of the
child.” The reason for Jimy’s notion stemred from an incident
at the beginning of January 2003. Jimmy’s nother and father
drove to Norfolk, Virginia, fromtheir hone in Kentucky, to pick

up Page for a scheduled visit. However, upon their arrival,

°® Gaham supra, at §21.2.

0 d.



Crystal clained Page had a cold and refused to allow the child
to see her grandparents or to |leave with them
Crystal clains that although a hearing was hel d on
August 8, 2003, the court failed to nmake the “threshold
finding[s]” required before custody may be nodifi ed.
Specifically, Crystal argues that there was no “specific finding
that the child s present enviornnment [sic] endangers seriously
her physical, nental, noral, or enotional health and that the
harmlikely to be caused by a change of environnent is
outwei ghed by it’s [sic] advantages to her.” W disagree.
In making this argunent, Crystal relies on
KRS 403.340(2). Her reliance on this statute is m splaced.
KRS 403. 340(2) states:
No notion to nodify a custody decree shal
be made earlier than two (2) years after its
date, unless the court permts it to be nade
on the basis of affidavits that there is
reason to believe that:
(a) The child s present environnent may
endanger seriously his physical,
mental, noral, or enotional health; or
(b) The custodi an appoi nted under the prior
decree has placed the child with a de
facto custodi an.
We agree that this standard was proper for the origina
nodi ficati on made by the court in Decenber 2002. The initia

change in custody was nmade before the running of the two-year

period cited in KRS 403.340(2) and, therefore, was subject to a
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stricter standard. But since the original custody decree was
entered on January 10, 2001, the August 2003 order cane well
after the two-year period. Thus, KRS 403.340(3)(a)-(f), rather
t han KRS 403. 340(2), provides the proper statutory standard for
t he August nodification. That section reads:

When determning if a change has occurred
and whether a nodification of custody is in
the best interests of the child, the court
shall consider the follow ng:

(a) Whether the custodian agrees to the
nodi fi cati on;

(b) Whether the child has been integrated
into the famly of the petitioner with
consent of the custodian;

(c) The factors set forth in KRS 403.270(2)
to determ ne the best interests of the
child;

(d) Whether the child s present environnent
endangers seriously his physical,
mental, noral, or enotional health;

(e) Wiether the harmlikely to be caused by
a change of environnment is outwei ghed
by its advantages to him and

(f) Wether the custodian has pl aced the
child with a de facto custodi an

The relevant factors set forth in KRS 403.270(2), referenced in
subsection (c) of KRS 403.340(3), are as follows:
(a) The wishes of the child s parent or
parents, and any de facto custodi an, as

to his custody;

(b) The wishes of the child as to his
cust odi an;
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(c) The interaction and interrelationship
of the child with his parent or
parents, his siblings, and any ot her
person who may significantly affect the
child s best interests;

(d) The child s adjustnent to his hone,
school, and conmunity;

(e) The nental and physical health of al
i ndi vi dual s i nvol ved;

(f) Information, records, and evidence of
donestic violence as defined in KRS
403. 720;
Because a child cannot sinultaneously reside in two
homes, joint custody decrees often require the court to
desi gnate one parent as a “primary residential custodian.”' The
termis generally interpreted to indicate the party “w th whom
the child will primarily reside. In such situations, the other
parent is awarded what is referred to as ‘visitation,” ‘tine-

sharing,’ or ‘parenting tine.’”??

Joi nt custodi ans share nmj or
deci si on-maki ng authority; however, the primary residentia
custodian is necessarily given greater autonony over day-to-day
child-rearing decisions. Because of this, “a trial court nust

again consider the child s best interests in connection with its

decision to designate one of the parties as the primary

' Fenwi ck v. Fenwick, 114 S.W3d 767, 778 (Ky. 2003).

121d. at 779.
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residential custodian.”® Likew se, “[b]lecause . . . joint
custody is itself a custody award . . . any nodification nust
cone Within the purview of KRS 403.340 . . . .

After reviewi ng the videotape fromthe August 2003
hearing and reading the entirety of the record, we believe the
trial court properly evaluated the factors set forth in
KRS 403. 340 and KRS 403.270 in determ ning that Jimmy should
have primary residential custody of Page. At the hearing,
Jimy, Crystal, and Shirley testified, along with Page’ s Head
Start teacher, Crystal Applegate, and the social worker charged
with investigating the clainms of child abuse, Mary C aire Moon.
The testinony of each of the witnesses was duly noted by the
circuit judge and taken into consideration in rendering the
final order.

The court determ ned that Page | oved her father and
was receiving stable and |l oving care in his hone; that she was
enrolled in school and had denonstrated good progress; that she
was a “happy, bright and well-adjusted child”; that after
visiting with her nother and maternal grandnother, Page was
often “hateful” and “nouthy”; that Elizabeth, a convicted felon,
had “stood at every turn of the road . . . to exacerbate the

di fferences between the parties”; that unsubstantiated charges

13 d.

4 1d. at 783.
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of child abuse had been nmade to the authorities by Crystal and
El i zabet h; and that “m nd-poi soning” and “spite” had “obviously
occurred in the nother’s hone.”

We believe that this evidence sufficiently satisfies
the “threshold” findings required for nodification. The trial
court obviously found that Jinmy, who had al ready been awarded
tenporary primary residential custody, was providing the child
with a safe and stable honme environnent and that Page was
interacting well with her father and paternal grandnother. The
evi dence introduced at the hearing al so provided sufficient
proof that Page was well adjusted to her honme and schoo
envi ronnents and that changi ng Page’s current status could cause
her harm The court also indicated that allow ng Page to |ive
with Crystal and Elizabeth could be detrinental to her enptiona
health. Evaluating these factors as a whole, the court
determined it was in the best interest of Page to live primarily
with her father. This decision was supported by the evidence.

Because we believe the court made the requisite
findings and that the award of primary residential custody to
Jimry was proper, we affirmthe decision of the Flemng Crcuit
Court.

ALL CONCUR
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