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BEFORE: DYCHE, KNOPF, AND M NTOQON, JUDGES.

DYCHE, JUDGE: George Mpss G bson, through “straw man” or
trustee deed, conveyed a tract of land to hinself and to Bonnie
G bson, now Shoulta, in “fee sinple and in survivorship.”

Al t hough the deed indicated that George and Bonni e were husband

and wife, it is undisputed that at the tinme of the conveyance



they were not married. They subsequently married, and years
| ater divorced. The divorce decree did not nention the rea
estate.

Fol l owi ng George’s death in 1992, Shoulta and her new
husband spent in excess of $35, 000 devel opi ng a subdi vi sion on
the property. Being infornmed that there m ght be cloud on their
title to the property, the Shoultas began this quiet title
action agai nst CGeorge’s heirs, known and unknown, which resulted
in a decision in the Shoultas’ favor. This appeal foll owed.

Ceorge’s heirs argue that the divorce term nated any
tenancy by the entirety or joint tenancy with right of
survivorship, that the divorce decree awarded himall of the
property and debt, and that the property was therefore a part of
his estate. The trial court found that the pre-marital deed
created a joint tenancy with right of survivorship which was
non-marital, and therefore not affected by the divorce.

W agree with the trial court, and we affirm

Sanderson v. Saxon, 834 S.W2d 676 (Ky. 1992) provides:

There are essentially three estates in rea
property involving nore than one owner:
tenancy in comon, joint tenancy, and
tenancy by the entirety. An understandi ng
of all three is essential to the resolution
of the issue presented by this case.

A tenancy in conmon is an estate in
which two or nore persons hold title to I and
in such fashion as to give each of them
undi vi ded possession. The rights of no
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tenant are enlarged by virtue of the death
of another, that is, no tenant accedes to
full, or even increased, ownership by virtue
of the death of another tenant. The only
"unity" involved in a tenancy in conmon is

t he possession of the entire property, to
whi ch each tenant is equally entitled.
McLeod v. Andrews, 303 Ky. 46, 196 S. W 2d
473 (Ky.1946); 20 Am Jur.2d, Cotenancy and
Joi nt Omnership, Section 22.

A tenancy by the entirety is an estate
in land shared by husband and wi fe, whereby
at the death of either the survivor is
entitled to full fee sinple ownership.

Under the common law, five unities were
essential to the creation and exi stence of a
tenancy by the entirety: interest, tineg,
title, possession and nmarriage. Kentucky
still recognizes the estate known in conmmon
| aw as tenancy by the entirety. Al ford v.
Rogers, Ky., 262 S.W2d 676 (1953); Cowan
v. Pleasant, Ky., 263 S.W2d 494 (1954);
Hof f mann v. Newel |, Ky., 60 S.W2d 607, 249
Ky. 270 (1933). A distinguishing feature of
a tenancy by the entirety is that the
survivor takes the entire estate at the
deat h of the deceased co-tenant not by
virtue of that death, but because, in |aw,
each was viewed to own the entire estate
fromthe tine of its creation.

A joint tenancy, as distinguished from
the tenancy by the entirety, is an estate
held by two or nore people who (in the case
where the estate is held by only two) are
not husband and wife. Each is jointly
entitled to the enjoynent of the estate so

long as all live; however, the interest of a
joint tenant, at his or her death, passes to
t he survivor. McLeod, supra; Stanbaugh v.

St anbaugh, 288 Ky. 491, 156 S.W2d 827
(1941).



834 S.W2d at 678. The trial court found that when George
executed the deed before he was married to Bonnie, a joint

t enancy was created which survived the divorce, and that this
non-marital property was not affected by the decree.

Based upon the above-quoted authority fromour state’'s
hi ghest court, we nust agree with the trial court. |If George
and Bonni e had actually been married at the tinme of the
execution of the deed, an argunent could be nmade that a tenancy
by the entirety had been created. There is no allegation of
t hat union pre-dating the deed, however, and we therefore affirm

the McCracken Circuit Court.
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