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BEFORE: DYCHE AND McANULTY, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENI OR JUDGE: David Partin was convicted of three
counts of first-degree wanton endangernent, resisting arrest,
di sorderly conduct, possession of marijuana, carrying a
conceal ed deadly weapon, and operating a notor vehicle while
under the influence for which he was sentenced to a total of

four years’ inprisonment. He challenges the judgnent convicting

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



hi m of those offenses alleging: (1) that the trial court erred
in denying his notion for a directed verdict as to the wanton
endangernent charges; (2) that it was error to refuse to
instruct the jury on wanton endangernment in the second degree;
(3) that the sentencing process was flawed in allowng the jury
to consider sentencing on the m sdenmeanor counts concurrently
with the felony counts; and (4) that the instruction on driving
under the influence was inproperly drafted to allowthe jury to
convict himunder alternate theories. Because our review of the
record discloses no reversible error, we affirmthe judgnent of
the Bell Circuit Court.

Appel Il ant’ s conviction stens froma confrontation with
police officers in the early norning hours of Septenber 25,
2000. Oficer Scott Elder of the Bell County Sheriff’s
Departnment testified that as he was returning froma previous
call, he spotted an all terrain vehicle being operated w thout
lights on the wong side of the road. Oficer Elder stated that
upon seeing the ATV, he turned his cruiser around, activated his
blue Iights and foll owed the ATV a short distance to a gated
yard. The officer stated that the ATV had already entered the
yard when he approached the closed gate and that he recogni zed
appel lant as the driver of that vehicle. The officer radioed
for backup when appel |l ant renoved a shotgun froma rack on the

ATV and pointed it at him



Al t hough appel |l ant returned the shotgun to the rack at
O ficer Elder’s instruction to put the gun down, when advised
that he was under arrest, appellant turned, placed his hand in
hi s pocket and began to wal k away at a fast pace. About this
time, Oficers Hendrickson and Mosley of the Pineville Cty
Police arrived at the scene and attenpted to hel p arrest
appel lant. A struggle ensued, and in the course of the
officers’ attenpt to subdue appellant, Oficer Hendrickson
noticed that appellant had his hand in his pocket and detected
the outline of a pistol. Oficer Hendrickson testified that,
after appellant was sprayed with pepper spray, he was able to
pul | appellant’s hand away fromthe gun and appel |l ant was
brought under control. According to the officers, a | oaded .380
pi stol was renoved from appel |l ant’ s pocket.

The jury heard testinony that appellant’s speech was
slurred, that he was gl assy-eyed, and that he snelled strongly
of al cohol. Because appellant’s head was bl eedi ng, apparently
fromthe scuffle, the officers transported himto the | oca
hospital for treatnent. O ficer Elder testified that as he was
conducting a pat-down search for additional weapons prior to
entering the hospital, he discovered a small quantity of
marijuana. He also stated that appellant was quite unruly while

awaiting treatnent at the hospital.



Appel lant testified at trial, denying any conduct
which could result in the charges |evel ed against him He
stated he was on his way hone, driving his ATV on a cart path
with his lights on. He stated that upon entering his property
and closing the gate, Oficer Elder started yelling at himto
conme back to the gate. Appellant related that despite the facts
he conplied with the officer’s request, did not point a shotgun
at the officer, did not have a handgun or marijuana in his
pocket, and was not intoxicated or unruly, the officers
nevertheless hit himin the head with the butt of a gun then
tackled him causing injuries that required hospital treatnent.
The jury, after hearing these dianetrically opposed versions of
the events of that night, returned the verdict that precipitated
this appeal .

Appel lant first argues that the trial court erred in
denying his notion for a directed verdict as to the wanton
endanger nent charges. The standard by which appellate courts

are to review such notions is plainly set out in Conmonwealth v.

Benham 2

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to i nduce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict

2 Ky., 816 S.W2d 186, 187 (1991).



shoul d not be given. For the purpose of

ruling on the notion, the trial court nust

assunme that the evidence for the

Commonweal th is true, but reserving to the

jury questions as to the credibility and

wei ght to be given such testinony.

On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonabl e

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal. (Ctations omtted.)

Wth this standard in mnd, we turn to appellant’s
contention that he was entitled to a directed verdict of
acquittal on the wanton endangernent charges. The wanton
endanger ment charge concerning Oficer Elder stemmed fromthe
act of pointing the shotgun in the officer’s direction and the
charges concerning O ficers Hendrickson and Mosley were
predi cated upon appellant’s struggle with the officers while
havi ng a handgun conceal ed in his pants pocket. Al t hough
appel | ant argues that because there was no evi dence that the
guns were | oaded or that he was about to fire the shotgun or
pull the pistol fromhis pants pocket, there was no proof of
conduct creating a substantial danger of death or serious injury
as required by KRS® 508.060. W disagree.

There are two fatal flaws in appellant’s argunent.

First, there was testinony fromwhich the jury could reasonably

concl ude that both guns were | oaded. Second, and nore

3 Kentucky Revised Statutes.



i mportant, a contention identical to that pressed by appell ant
was considered and rejected by this court in Key v.

Conmonweal t h: 4

We hold that the pointing of a gun, whether

| oaded or unl oaded (provided there is reason

to believe the gun may be | oaded) at any

person constitutes conduct that “creates a

substanti al danger of death or serious

physical injury to another person” in

vi ol ati on of KRS 508. 060.
Furthernore, the act of struggling with police officers with
one’s hand on a pistol concealed in a pocket is not likely to
fall outside the Key rationale. The trial court did not err in
denying the notion for directed verdict of acquittal.

Appel l ant’ s next three argunments are admttedly
unpreserved, but he argues they should be revi ewed under the
pal pabl e error doctrine of RCr® 10.26. Al though the alleged
errors do not rise to the | evel of substantial error
contenplated in the rule, we will briefly address appellant’s
remai ni ng contentions.

Wth regard to the instruction on second-degree wanton
endangernent, the trial court correctly ruled that based upon
appel l ant’ s defense that he had no gun what soever, the evidence

supported only the offense of first-degree wanton endanger nent

or no offense at all. Thus, there was no manifest injustice in

4 Ky. App., 840 S.W2d 827, 829 (1992).

5 Kentucky Rules of Crimnal Procedure.
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refusing to instruct on wanton endangerment in the second
degr ee.

As to the instruction on driving under the influence,
we note that the | anguage of the instruction mrrors that set

out in Cooper, Kentucky Instructions to Juries, Section 8.64A

(1999). Because the record contains substantial evidence
concerni ng appel l ant’ s deneanor and actions from which the jury
coul d reasonably conclude that appellant’s driving ability was
i npai red by the presence of al cohol, marijuana, or both, we find
no mani fest injustice in the giving of the instruction as
drafted.

Finally, appellant argues that he was substantially
prejudi ced when the jury was allowed to consider sentences for
hi s m sdeneanor convictions at the sane tine as felony

convictions, citing Newton v. Comonweal th,® and Commonweal th v.

Phil pot.” Wile the sentencing procedure utilized in appellant’s
case did not conport with the guidelines set out in those cases,
appel  ant suffered absolutely no prejudice fromthe error.
Appel I ant’ s m sdeneanor sentences of |ess than one year were
ordered to run concurrently with his four-year felony sentences
and thus he would not serve any tine in addition to his felony

sentences. Furthernore, the jury had al ready convicted

6 Ky. App., 760 S.W2d 100 (1988).

7 Ky., 75 S.W3d 209 (2002).



appel  ant on the m sdenmeanor convictions prior to hearing
evidence of his prior convictions in the sentencing phase.
Under the facts of this case, no pal pable error is presented.

The judgnent is affirnmed.
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