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HENRY, JUDGE: Darren and Melissa Cumm ns appeal from a verdi ct
and judgnment of the Boyd Circuit Court in favor of the

def endants Ri chard Mbore, More |Insurance Agency and Al pha

Property and Casualty Conpany. W affirm



Darren Cummins was riding a Honda XL 600R notorcycl e
on July 25, 1995 when he collided with a bicycle ridden by
Matt hew Lyons, a mnor. Both Matthew and Darren were hurt.

Matt hew, through his father and next friend Thomas Lyons, filed
suit against Darren in Geenup County, where the accident
occurred. den Falls Insurance Conpany (den Falls), Thomas
Lyons’ autonobile insurance carrier, was also joined as a

def endant because Matthew al |l eged that Darren was uni nsured at
the time of the accident. The jury returned a verdict for
Matt hew agai nst Darren and G en Falls for $28,128.02, $10, 000. 00
of which was for pain and suffering and the rest for nedica
bills. The parties stipulated that den Falls had paid
Matthew s nedical bills in the ambunt of $18,128.02. The
Greenup Gircuit Court gave Aen Falls credit for that amount in
its judgnment. den Falls assigned the credit to Matthew, who
filed a judgnent lien on Darren’s property in Boyd County.

Al t hough the Greenup County tort action provides the
factual background, it is only marginally related to this case.
Wien the Geenup County judgnent lien was filed against their
property in Boyd County, Darren and Melissa Cunmins filed this
action in Boyd Grcuit Court against their insurance agent
Ri chard Moore, Moore | nsurance Conpany and Al pha Property and
Casual ty Conmpany (Al pha), the conpany that issued the policy on

t he Cummi ns’ notorcycl es.



In the conplaint Darren and Melissa clainmed that they
pur chased i nsurance on a Kawasaki notorcycle from More
I nsurance Conpany on June 9, 1994 and that on August 1, 1994
t hey purchased a different policy on the Honda that Darren was
riding at the tine of the accident. They alleged that the
policy period on the Honda was one year, that the prem um was
pai d and that insurance should have been in force through August
1, 1995, but that Al pha refused either to defend Darren in the
suit filed by Matthew or to pay the claim Darren and Ml i ssa
all eged that Ri chard Mbore either didn’t purchase insurance on
the Honda at all, or that he cancelled it wthout their
knowl edge or perm ssion. They also clained breach of contract
and bad faith by Al pha.

The defendants presented a different version of the
facts. Richard More clainmed that Darren and Melissa had been
i nsurance custoners of his for several years and that it was
their practice to frequently drop and add vehicles on their
aut onobil e policies. According to R chard, Melissa bought
i nsurance on the Kawasaki notorcycle on June 9, 1994. \Wen
Darren bought the Honda in August, it was added to the existing
Kawasaki policy as an endorsenent rather than a new policy being
i ssued. Darren was only charged a pro-rated premumfor ten and
one-hal f nonths, which was the bal ance of the termof the

Kawasaki policy. Both notorcycles were |listed under the sane
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policy nunber, No. 06010689, which was the nunber that was
i ssued when the Kawasaki policy was witten. According to
Ri chard, price was always inportant to Darren when buyi ng
insurance and it was cheaper to add the Honda as an endor senent
to the Kawasaki policy than to wite a new policy. Although
Darren had originally been given an insurance card show ng
coverage through August 1, 1995, Richard clained that was a
m stake by the secretary in his office, who was not an insurance
agent and had no authority to bind insurance. On August 5, 1994
a corrected card was issued to Darren showi ng the expiration
date as June 18, 1995. Darren and Melissa sold the Kawasaki in
January 1995, leaving the Honda as the only notorcycle they
owned and the only vehicle covered by the insurance policy. On
April 3 and May 3, 1995, notices were sent to Darren and Melissa
stating that Policy No. 06010689 woul d expire unless the prem um
was paid before the expiration date, June 18, 1995. Richard
clainmed that he rem nded Darren of the inpending expiration of
the policy three days before it expired and Darren said he
wasn’'t going to renew it. The accident happened on July 25,
1995.

The case was tried to a Boyd Circuit Court jury on
July 8, 2003. The jury returned a verdict for the defendants,
and this appeal followed. Darren and Melissa raise three issues

on appeal : first, that the jury was inproperly instructed,
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second, that hearsay evi dence was inproperly adnmtted, and
third, that Al pha failed to give notice of cancellation of the
i nsurance policy.

JURY | NSTRUCTI ONS

Darren and Melissa’s theory of the case was that when
Moore I nsurance issued a handwitten proof of insurance card
with dates on it and accepted Darren’s check, an insurance
contract was forned for a one-year period and that this contract
could not then be nodified without Darren and Melissa's consent.
The trial court rejected the Cummi ns’ tendered instructions on
t hose theories and instead gave instructions briefly explaining
the parties’ relative positions regarding the date of expiration
of the policy. The explanation was followed by a sinple
interrogatory in which the jury was told to place an “x” by the
date on which they found the policy expired. They were given
t he choice of June 18, 1995 or August 1, 1995. This instruction
presuned, of course, that there was insurance on the notorcycle
and asked the jury to determ ne only when the insurance expired.
If they found that the policy expired June 18, 1995 the jury was
instructed to proceed to Verdict Form A and enter their verdict
for the defendants.

Kentucky law requires that trial courts use a “bare

bones” approach to jury instructions. Meyers v. Chapnan

Printing Co., Inc., 840 S.W2d 814, 824 (Ky. 1992). In
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instructing the jury the court is to frane the dispositive
i ssue, applying rather than stating the underlying | ega
principles. Counsel may then put flesh on the bones of the

instructions in closing argunent. Ford Mdtor Co. v. Ful kerson,

812 S.W2d 119, 122 (Ky. 1991). 1In this case the dispositive
question “when did the insurance policy expire?” was properly
framed by the court. It appears fromthe record that counse
for Darren and Melissa fully presented their theories to the
jury for its consideration. There was no error.

HEARSAY EVI DENCE

The appel |l ants objected to the introduction of
i nsurance docunents offered in evidence by the appellees, as
hearsay. The docunents fell into two broad categories: those
about the policy involved in this case, and those that
illustrated Darren and Melissa s customary insurance deal i ngs
with Richard and his conpany over a period of approximtely five
years.

The appel | ees respond that the adm tted docunents
aren’'t hearsay; that if they are hearsay they were admi ssible
under exceptions to the hearsay rule and if they were
i nadm ssi bl e hearsay their introduction was harm ess error.

After a lengthy bench conference the trial court
overrul ed the appellants’ objection to insurance records

pertaining to the policy involved in this case on the grounds
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that they were admi ssible under KRE' 803(6), the business records
exception to the hearsay rule. That rule states:

Rul e 803. Hearsay Exceptions: availability
of declarant immaterial.

The follow ng are not excluded by the
hearsay rul es, even though the declarant is
avai | abl e as a wi tness:

(6) Records of regularly conducted
activity. A menorandum report, record or
data conpilation, in any form of acts,
events, conditions, opinions, or diagnhoses,
made at or near the tine by, or from
information transmtted by, a person with
know edge, if kept in the course of a
regul arly conducted business activity, and
if it was the regular practice of that
busi ness activity to make the menorandum
report, record, or data conpilation, all as
shown by the testinony of the custodian or
other qualified wtness, unless the source
of information or the nethod or
ci rcunst ances of preparation indicate | ack
of trustworthiness. The term “business” as
used in this paragraph includes business,
institution, association, profession,
occupation, and calling of every kind,
whet her or not conducted for profit.

Darren and Melissa insist that as to the records
i ntroduced Richard Mbore is neither a “custodi an” nor an “other
qualified witness” as required by the rule. The records at
i ssue are three pages captioned “notorcycle policy” and listing

i nformati on including the policy period, policy nunber,

! Kentucky Rul es of Evidence.



coverages, year, make, nodel and serial nunber of the insured
nmot orcycl e, and other simlar information.

The deci sion whether to admt evidence is vested in
t he sound discretion of the trial court and will not be reversed

absent a show ng of abuse of discretion. Young v. J.B. Hunt

Transportation, Inc., 781 S.W2d 503, 509 (Ky. 1989). W have

reviewed the record and conclude that the trial court properly
ruled that the first group of docunents, those pertaining to the
policy at issue in this case, were adm ssi bl e under the business
records exception to the hearsay rule, KRE 803(6). Autopsy
reports,? drug testing data® and records of the Departnent of
Corrections* are exanpl es of records which have been hel d

adm ssi bl e as business records. It appears fromthe tria

record that the records of the notorcycle insurance policies

di scussed here were nmade at or near the tinme, by a person wth
knowl edge, were kept in the course of a regularly conducted

busi ness activity, and that it was the regular practice of Myore
I nsurance and Al pha to nmake and keep those records. For

pur poses of KRE 803(6) Richard fulfills all the requirenents of
a “qualified witness” with regard to the terns of policies he

sold to Darren and Melissa. The trial court properly admtted

2 Kirk v. Conmonwealth, 6 S.W 3d 823 (Ky. 1999).

3 Mollette v. Kentucky Personnel Board, 997 S.W 2d 492 (Ky. App. 1999).

4 Jones v. Commonweal th, 907 S.W 2d 783 (Ky. App. 1995).
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t he docunents. See Kirk v. Conmonwealth, 6 S.W3d 823, 828 (Ky.

1999). Having ruled that the docunents were properly admtted
as business records, we need not reach the appellees’ argunents
that they might al so have been admitted under KRE 801A
(statenments offered against a party . . . of which the party has
mani fested an adoption or belief in its truth) or under KRE
803(3) (evidence of the declarants’ then existing state of

m nd) .

The ot her group of docunents objected to as hearsay
wer e autonobil e insurance applications and Kentucky Endor senent
Requests pertaining to various vehicles owed by the Cumm nses
over a period of approximately five years. These docunents were
offered in evidence to show that Darren and Melissa were very
famliar wth the process of requesting endorsenents for
addi ti onal vehicles on insurance policies. They were not
of fered to show that Darren and Melissa had i nsurance coverage
on those vehicles at the times shown on the docunents.

KRE 801(c) says: ““Hearsay” is a statenent, other than
one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the natter
asserted.” Because the docunents were not offered to show the
truth of their contents, they are not hearsay. The docunents
were properly admtted. Since the docunents are not hearsay it

is not necessary to discuss hearsay exceptions suggested by the
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appel | ees under which the questioned docunents m ght al so have
been adm tted.

FAI LURE TO G VE NOTI CE OF CANCELLATI ON

Darren and Melissa contend that the trial court should
have directed a verdict in their favor because Al pha failed to
give notice of cancellation of the notorcycle insurance policy
as required by KRS® 304.20-040(3), requiring notice of
cancel l ati on of an insurance policy at |east fourteen days prior
to the effective date of cancellation, and 806 KAR® 20: 020,
requiring that reasons for cancellation or non-renewal be given
in the notice. The appellees respond that the policy wasn't
cancelled at all but |apsed for non-paynment of the prem um
They al so argue that notices were in fact sent that the policy
was about to expire, and that even if no notices were sent the
penalty for failure to conply with KRS 304.20-040 is neted out
by the Conm ssioner of |Insurance, not the courts.

The Cumm nses cite Kentucky Farm Bureau v. Cearhart,

853 S.W2d 907 (Ky.App. 1993) in support of the argunent that
the court erred by failing to direct a verdict. Inits facts,
Cearhart is alnost the photographi c negative of the case before
us. In that case Gearhart had three separate policies covering

three separate vehicles. He sold a 1982 Isuzu on which he

5 Kent ucky Revised Statute.

6 Kentucky Administrative Regul ation.
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carried full coverage and bought a 1980 Ford van. He went to
the insurance office to tell his agent that he’'d sold the Isuzu
and that he needed to obtain liability insurance on the Ford.
There was premiumcredit remaining on the Isuzu policy which
Cearhart was told would be applied to the insurance on the Ford.
He was given a tenporary insurance certificate for the Ford so
that he could transfer the title. The nunber on the certificate
was the sane as the nunber had been for the Isuzu. The

i nsurance conpany sent Cearhart a cancellation notice referring
only to the Isuzu. Since he'd already sold that vehicle,

CGear hart coul d have reasonably assunmed that the insurance
conpany was nerely advising himthat his policy no | onger
covered the Isuzu. He was never sent a cancellation notice, a
renewal notice or anything else that notified himthat the
coverage on the Ford van was about to |apse; all the docunents
referred to the Isuzu. Wen the Ford was involved in an

acci dent the insurance conpany refused to pay or defend
Gearhart. Gearhart sued his insurance conpany and the jury
found in his favor. The insurance conpany appeal ed, arguing
anong other things that a directed verdict should have been
granted in their favor because they properly cancelled the

i nsurance policy on the Ford. The Kentucky Suprene Court held
t hat KRS 304. 20-040(3) requires a “proper designation of the

vehi cl e covered” and that the notice given was i nhadequate as a
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matter of |aw because the vehicle on which coverage was

cancel l ed was not specifically described. Gearhart, supra, at

909. In affirmng the jury verdict and judgnment the court
stated that the “issue regarding cancellation need not have been
submtted to the jury”. |d.

There are inportant factual differences between
Gearhart and this case. A renewal notice was sent to Melissa in
April 1995 specifically describing the Honda and stating at the
top that the policy was “due to |apse on 6/18/95 . . . .” By
the time the notice was sent there was only one notorcycle |eft
on the policy, because the Cunm nses had sold the Kawasaki and
notified Richard they didn't owm it anynore. An additiona
rem nder was sent to Melissa in May with the subject “nptorcycle
policy” followed by the policy nunber, stating that the policy
woul d expire on June 18, 1995. Unlike CGearhart, neither of
t hese notices described a different vehicle than the one
insured. This case would only cone within the facts of CGearhart
if the notices described the Kawasaki rather than the Honda. W
are unable to say that the notice given here was inadequate as a
matter of law, and therefore the question was properly submtted
to the jury.

The judgnent of the Boyd Circuit Court is affirned.

ALL CONCUR
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