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BEFORE: BARBER, McANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Dawn Southern appeals followng the entry of
summary judgnent in favor of the defendants on her claimarising
from a notor vehicle accident in which the car she was driving
was struck by a dunp truck driven by Gary Quill, an enpl oyee of

t he Livingston County Road Departnent. The circuit court found



that all defendants were shielded from liability by sovereign,
governnental, or official imunity. Sout hern appeals only wth
respect to Quill, so our opinion necessarily only concerns her
cl ai m agai nst him

The accident occurred in Livingston County on
August 16, 2000. Southern alleges that Guill was negligent in
his operation of the dunmp truck, thereby causing the accident.
Specifically, she states that Quill’s truck crossed the center

line of the road and was in her |lane of traffic.

On appeal, both sides discuss the relevance of
Yanero v. Davis.® In Yanero, the Supreme Court explained that
public officers and enployees enjoy official imunity wth

respect to actions taken in the exercise of their discretionary
functions. 2 “Qualified official imunity applies to the
negligent performance by a public officer or enployee of
(1) discretionary acts or functions, i.e., those involving the
exercise of discretion and judgnent, or personal deliberation,
deci sion, and judgnment []; (2) in good faith; and (3) within the

» 3

scope of the enployee’s authority. “Conversely, an officer or

enpl oyee is afforded no immunity from tort liability for the
! 65 S.W3d 510 (2001).

2 ld. at 521.

3 Id. at 522 (citations omtted).



negligent performance of a mnisterial act, i.e., one that
requires only obedience to the orders of others, or when the
officer’s duty is absolute, certain, and inperative, involving
nerely execution of a specific act arising from fixed and
desi gnated facts.”*

Nei ther side argues that Guill’s actions were taken in
bad faith or outside the scope of his authority. The only
guestion is whether his driving a dunp truck is to be viewed as

a discretionary or mnisterial act.

Southern relies on Speck v. Bowing® in support of her

position that driving a dunp truck should be viewed as
m nisterial. In that case, we addressed an instance in which a
motorist was involved in a collision with a state trooper who
was in the process of responding to a burglary call. W held
that Speck was performng a mnisterial act in driving to the
burglary and could, therefore, be liable if he operated his
vehicle in a negligent or dangerous manner.®

GQuill argues that the continued validity of Speck is
suspect in light of its having been rendered before Franklin

County v. Malone’ and Yanero. Furthernore, he argues that since

4 Id. (citation onmtted).

5 Ky. App., 892 S.W2d 309 (1995).
6 Id. at 311.

7 Ky., 957 S.W2d 195 (1997).



neither the county nor the road departnment had established
policies or explicit directives with respect to driving a dunp
truck, his actions should be viewed as mnisterial.

VWiile Quill is correct that Mlone significantly
altered the imunity afforded county enployees, that section of
its holding was expressly overruled by Yanero.® 1In this respect,
Yanero represents a return to the state of the |aw preceding
Mal one. We, therefore, see no reason to question the
prospective validity of Speck.

Furthernmore, Q@uill’s argunment regarding the Ilack of
express policies or directives ignores the volumnous traffic
and vehicle safety regulations found in the Mtor Vehicle Code
and adm nistrative regul ations pronul gated by the Transportation
Cabi net . Southern’s allegations, if true, are that Cuil
violated state traffic law by operating his truck on the wong
side of the road. County enployees do not have discretion to
override state law, therefore, Southern’s allegations deal wth
the exclusively mnisterial act of followng state law in the
operation of a notor vehicle.

Accordingly, the circuit court erred when it concl uded

that Guill was entitled to official inmmunity. That part of its

See Yanero, supra, at 523.



judgnent is reversed and the <case remanded for further
proceedi ngs consistent with this opinion.

Before the scheduled oral argunent, counsel for both
parties tendered an Agreed Order purporting to reverse and
remand this case to the circuit court for further proceedings in
light of the Kentucky Suprenme Court’s opinion in Jones V.
Lathram® That decision is not final. But we have treated this
tendered order as counsel’s notion for summary reversal and
remand. By agreenent, we cancelled the oral argunent. 1In |ight

of our holding, we deny the notion for summary reversal as noot.
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