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DYCHE, JUDGE: This case involves an unfortunate dispute between
nei ghbors concerning the exi stence of an easenent over the
Enbrys’ property for the Kisers to gain access to their

property. The trial court found, by summary judgnent, that the
easenent existed, had not been extingui shed, and that w thout

t he easenent the Kisers’ property was | andl ocked. Qur review of
the record leads us to the conclusion that the Enbrys have

produced enough evidence to nmerit a trial on the latter two



i ssues. We therefore vacate the trial court’s judgnent, and
remand for further proceedings.

The Enbrys’ property fronts on Todds Road in Fayette
County. Although the Kisers property has a nmailing address of
Todds Road, the Enbrys’ property lies between it and Todds Road.
The deeds in the chains of title to both tracts refer to a 12-
foot easenent running along the east boundary of the Enbrys’
property from Todds Road to the Kisers’ property. It is
undi sputed that the easenent existed at one tine.

The bone of contention is whether the easenent has
been extinguished, and if so, whether the Kisers are thereby
| andl ocked. Both parties and the trial court have cited Curran

v. Gty of Louisville, 83 Ky. 628, 7 Ky. L. Rptr. 734 (1886) for

the proposition that nere non-use will not extinguish a valid
easenent; some additional affirmative action by the owner of the
servient estate, for the period necessary to acquire the
property by adverse possession, nust be taken.
[A] party opposing a properly supported
sunmary judgnment notion cannot defeat it
wi t hout presenting at |east sonme affirmative

evi dence showi ng that there is a genuine
issue of material fact for trial.

Steel vest, Inc. v. Scansteel Service Cr., 807 S.W2d 476, 482

(Ky. 1991).



Qur review of the record indicates that M. Enbry
testified that his famly had placed a fence bl ocking the
easenent. This evidence, if believed, is sufficient to present
a fact question concerning the extinguishnment of the easenent.
In addition, M. Enbry testified that there was access to the
Ki ser property by nmeans of Calvary Lane. Again, if believed,
this is sufficient to create a fact question as to whether the
Ki sers woul d be | andl ocked absent the easenent in question.

W find that the Enbrys have produced sufficient
evidence to defeat the Kisers’ summary judgnent notion. Wether
t hey have enough proof to prevail is yet to be seen. The
j udgnment of the Fayette Circuit Court is vacated, and this
matter is remanded for proceedi ngs consistent with this opinion.

BUCKI NGHAM  JUDGE, CONCURS

GUI DUGLI, JUDGE, DI SSENTS.
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