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M NTON, JUDGE: This is an appeal froma sunmmary judgnent of the
Bath Circuit Court dismssing clains that Reeves Lane, a road in
Salt Lick in Bath County, is a county road or a public road and
that a right-of-way exists between Reeves Lane and the property
referred to as the Dickerson land. The circuit court properly
concl uded that Reeves Lane is not a county road because there
was no evidence submtted that it was ever formally adopted as
such by Bath County. But the informal dedication of a road as a
public road nmay evol ve through its use by the public for a
substanti al nunber of years. And there is a genuine factua
di spute in the evidence about whether Reeves Lane is a public
road. Simlarly, there remains a genuine factual dispute about
whet her there is access to Reeves Lane fromthe D ckerson | and.
Since these genuine issues of material fact exist, sunmary
j udgnment was inproperly granted; so we nust reverse and remand.

Et na Pear| Dickerson, now deceased, owned |and in Bath
County, Kentucky (the “Di ckerson |land”). Follow ng her death,
t he Dickerson | and canme under the ownership of Thomas Di ckerson
and his siblings. Thomas and his wife, Anna Mabel D ckerson,
own two distinct sections of the Dickerson |and while his
siblings jointly owm a separate tract.

Thomas and Anna filed a conpl ai nt agai nst Peggy Lou
Jones and her husband, Filnore Jones; Carolyn Sue Al exander and

her husband, Zane (Bud) Al exander; Jewell MKenzie; Hayse
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Di ckerson; and Ral ph Dickerson and his w fe, Peggy Di ckerson
(the “Dickerson heirs”). The conplaint alleged that the

D ckerson heirs had exercised control over a portion of Thomas
and Anna’s property which interfered with the *“quiet enjoynent,
possession and use” of their land. The conplaint further

al | eged that beginning with their purchase of the |and, Thomas
and Anna “owned, and still own, the right to use a roadway .
provi ding the sole access to said | and, across the adjoi ning

| and of [the Dickerson heirs] froma state roadway,? for the
passi ng of thenselves, their famly, their servants and their
tenants at their free will and pleasure . . . .” Allegedly, the
Di ckerson heirs had erected a fence that bl ocked Thomas and
Anna’s access fromthe state highway to a driveway and a nobile
hone.

The Di ckerson heirs counterclai med all egi ng that
Thomas continued to operate an unsightly junkyard on his
property in violation of an earlier injunction.

At some point during the litigation of this claim it
was apparently stipulated that Thomas and Anna di d i ndeed have
an easenent allow ng them access to a nearby road; however, the
Di ckerson heirs argued that the easenent did not cross their

portion of the Dickerson |land and did not connect with the state

2 The “state roadway” alluded to in the conplaint is assumedly

Kentucky Route 211.



hi ghway. Rather, they argued that Thomas and Anna’' s easenent
was in the formof a right-of-way that “cornered up” with a
different road, Reeves Lane.

The Dickerson heirs then filed a notion to join
i ndi spensabl e parties. Particularly, they noved to join the
Bath County Fiscal Court; Randall Crouch and his wife, Virgie A
Crouch; and Fred Manley. The Dickerson heirs asserted that
there was a dispute regarding the |ocation of Thomas and Anna’s
all eged right-of-way on to the Dickerson | and from Reeves Lane;
that the “easenment |anguage” in their deed indicated that the
ri ght-of-way connected up to Reeves Lane; that Randall Crouch or
Fred Manl ey had erected a barbed wire fence bl ocking the right-
of -way; and that after informng the Bath County Fiscal Court of
the fence, it did nothing to force renoval of the obstruction.
The circuit court granted the Dickerson heirs | eave to assert
these clains in a third-party conpl aint.

In the third-party conplaint, the Dickerson heirs
reiterated the clains made in their earlier notion arguing that
Thomas and Anna could not be afforded conplete relief “so | ong
as the right-of-way road continues to be unlawfully obstructed
by Crouch and Manley.” The heirs also asserted that Crouch and
Manl ey were inproperly asserting a right to that portion of the

Di ckerson | and al |l egedl y adj oi ni ng Reeves Lane.



Crouch and Manl ey denied the allegations made by the
Di ckerson heirs; and, following a period of discovery, they
filed a notion for sunmary judgnment. Crouch and Manl ey argued
t hat Reeves Lane was not a county road, a “public passway,” or a
“public easenent.” Therefore, they requested the court enter
summary judgnent in their favor.

In granting sumary judgnent for Crouch and Manl ey,
the circuit court ruled that Reeves Lane was not a county road
because it was never “dedicated” or “inpliedly dedicated.” The
court further determned there was no indication in the record
that Reeves Lane was ever “used as a public passway or easenent
provi di ng access to the property of the [Di ckerson heirs], |et
al one continuously used in that fashion for fifteen years.”
Thi s appeal foll ows.

Summary judgnent is only appropriate if the novant’s
“right to judgnent is shown with such clarity that there is no

roomleft for controversy.”?

Summary judgnent nust be

“cautiously applied,” and the trial court should not render a

summary judgment “if there is any issue of material fact.”?
The Dickerson heirs claimthat the circuit court

erroneously entered sunmary judgnent in favor of Crouch and

Manl ey. Specifically, they argue there are genui ne issues of

8 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476,

482 (Ky. 1991).

“ 1d. at 480.



mat eri al fact concerni ng whether Reeves Lane is, in fact, a
county or public road and whether a right-of-way exists between
their property and Reeves Lane.

To fully understand the issue in this case, it is
necessary to describe the history and current state of Reeves
Lane. Jimy Russell Reeves originally owned the property upon
whi ch Reeves Lane is | ocated. The property runs between Caney
Road on the west, and the Dickerson heirs’ property on the east.
At sone point, Reeves devel oped his property into separate
residential lots. And, because of the |[imted access to Caney
Road, each property owner in Reeves’ devel opnent was granted a
per petual easenent “for the purpose of ingress and egress over
said lands of the Gantor . . . .” The easenent allowed each
property owner “a 24’ w de roadway fromlands of the Grantees to
Caney Avenue [sic], said easenent being the same as presently
used as a nmeans of ingress and egress by other owners in the
subdi vision.” This easenent is what is nowreferred to as
Reeves Lane.

Crouch and Manley own the two lots on the far eastern
end of the original Reeves property. Their property |ines
directly abut the D ckerson heirs’ property, with Reeves Lane
running in between the south side of Manley's property and the
north side of Crouch’s property. From what we can ascertain,

t he paved portion of Reeves Lane ends shortly before the
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Di ckerson property line. Beyond the paved portion of the road,
Crouch, with Manley’'s consent, created a parking lot for his
truck, boat, and canper. There is nothing in the record to
indicate that the | and upon which Crouch’s parking |ot was built
bel ongs to either Crouch or Manley; rather, it appears that the
parking lot is |ocated on what woul d otherwi se be the end of
Reeves Lane. Therefore, Reeves Lane currently “dead-ends” into
Crouch’s parking lot. Beyond the parking ot is a nowed | awn
mai nt ai ned by Crouch and Manl ey, and a fence separating the
Di ckerson property.

Qur analysis of this issue necessarily begins with a
di scussion of the legal distinction between a “county road” and
a “public road.” The dedication of a road as a “county road” is
statutory in nature and requires “a formal order of the fisca
court.”> KRS 178.010 defines county roads as “public roads which
have been accepted by the fiscal court of the county as a part
of the county road system” It is well settled that a road may
be public w thout being a “county road.”® As stated by the
Suprene Court in Sarver, “[t]he obvious reason for this
particular distinction is, of course, a public policy against

hol di ng counties responsible for the upkeep of any and al

® Sarver v. County of Allen, Fiscal Court, 582 S.W2d 40, 41 (Ky.
1979) .

e 1d.



hi ghways and bi ways that chance to becone ‘public’ through
processes of dedication or prescription over which the counties
have no choice or control.”’

In contrast, the establishnent of a “public road” does
not require any formality. A road nmay becone a public road upon
proof of “general public use and control and mmi ntenance by the

"8 A public road may be established

governnent for 15 years.
“under the theory of dedication by estoppel” or “by prescription

by adverse user for a period of 15 years.”® |In Wil den v.

Conpton, the court relied on evidence such as “use of the
roadway by residents along the roadway, use by custoners of a
resident who ran a blacksm th shop, repair and annual gradi ng of
t he roadway by the county, and use for mail service to
residents” as proof that a road was public. '

Based on this distinction and the quoted statutory
| anguage, we nust disagree with the Di ckerson heirs’ argunent
that Reeves Lane is a county road.

As previously stated, the determ nation of whether a
road constitutes a “county road” is purely statutory. But the

Di ckerson heirs claimthat Reeves Lane is a county road because

Tod.

8 Cole v. Glvin, 59 S.W3d 468, 473 (Ky.App. 2001).

° \Wilden v. Conpton, 555 S.W2d 272, 274 (Ky. 1977).

10 sarver, supra at 473-474, citing Wilden, supra.

- 8-



it was “used for nore than 15 years as a route to reach, anong
ot her places, the Dickerson and.” They al so allege that
“county officials considered Reeves Lane to be a county road”;
that “[t]he surveyor appointed by the court also found that
Reeves | ane [sic] was considered to be a county road”; and that
“[t]he county records and the governnental actions show ng
control over Reeves Lane on the part of Bath County, and/or the
City of Salt Lick, indicate that Reeves lane [sic] is a
county/city road.”

The Di ckerson heirs’ argunment on this issue is clearly
flawed. They have failed to point to any evi dence that
establ i shes, under KRS 178.010(1)(b), that Reeves Lane was ever
formal |y dedicated as a county road. The record | acks any proof
that the road was ever “accepted by the fiscal court” of Bath
County as a county road. The evidence they do rely on in
support of their claimis scant, to say the least. The record
does reflect that Ray Bailey, the fornmer County Judge- Executive
of Bath County, said that “fromthe Gty Limt of Salt Lick to
the end of Reeves Lane is a County Road.” But the report from
t he court-appoi nted surveyor nmade no nention of a county road.
Further, the Bath County resolutions and orders included in the
record only establish that Caney Road, which runs perpendicul ar
to Reeves Lane, was repaved by an agreenent between the

Commonweal th of Kentucky, Bath County, and the City of Salt
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Lick. Reeves Lane is not nentioned in any of these documents
nor is there mention of a formal dedication of Reeves Lane.

Al t hough we recogni ze that Reeves Lane was paved by the county
when Caney Road was resurfaced, this evidence does not nake
Reeves Lane a county road. Therefore, we affirmthe circuit
court’s conclusion that submtted evidence fails to establish
Reeves Lane as a county road of Bath County.

Al ternatively, the D ckerson heirs contend that Reeves
Lane is a public road. The heirs claimthere has been “open,
notorious and hostile use” of the road “as access route [sic] to
t he Di ckerson homepl ace and Di ckerson |land for a period of nore
than the lawful, requisite nunber of years.” Because of this
use, the Dickerson heirs argue that a prescriptive easenent has
been established “fromthe paved portion of Reeves Lane to the
D ckerson | and.”

This assertion intertwi nes two separate argunents:
first, that Reeves Lane is a public road; and, second, that
there exists a prescriptive easenent that allows the D ckersons
a right-of-way from Reeves Lane onto their property. Both
parties to this action, as well as the circuit court,
unnecessarily conbi ned these two issues. For clarity, we wll
address each issue separately.

As di scussed, the dedication of a road as a public

road “may be inferred fromuse by the public for a substantia
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n 1l

nunber of years. A roadway may be deenmed “public” upon proof

of “general public use and control and mai ntenance by the
governnent for 15 years.”?!?

We believe there clearly exists a genuine issue of
material fact as to whether Reeves Lane is a public road. There
i s abundant evidence that Crouch, Manley, their predecessors in
owner shi p, and their nei ghbors have openly and notoriously used
this road for a substantial nunber of years. There is also
proof that the county paved Reeves Lane when Caney Road was
repaved and that there has been sporadi c county mai ntenance of

the road since that tine.

As we said in Watson v. Crittenden County Fisca

Court, “the facts necessary to constitute an informal dedication
by prescription present a question of |aw, but whether those
facts, when in dispute, do or do not exist, is one for the fact

finder.” 3

Therefore, with regard to the issue of Reeves Lane’s
status as a public road, we nust reverse and remand for further
findings by the circuit court. On remand, the court is
“directed to determ ne the exi stence or nonexi stence of facts

requi site for prescription—anely, public use and county contro

1 Cole v. Glvin, supra at 473.

2 1d.; see also KRS 178.025.

13 771 S.W2d 47, 49 (Ky.App. 1989).
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(i.e., maintenance) for a period of fifteen years.”! |f the
court finds there to be sufficient evidence, then Reeves Lane
nmust be deened a “public road” for purposes of the disposition
of this matter.

Anot her issue exists as to the Dickerson heirs’ access
to Reeves Lane. The Dickerson heirs claimthat a right-of-way
exists fromtheir property to Reeves Lane and that there has
been sufficient use of the right-of-way for the past fifteen
years to establish a prescriptive easenent. The heirs argue
that but for the existence of Crouch’s parking lot and the fence
separating their property line fromthe road, they would have
access to Reeves Lane. Crouch and Manley argue to the contrary
that the record is void of any evidence “suggesting that Reeves
Lane has ever been used, naintained or inproved beyond the point
where the bl acktop ends at Crouch and Manl ey’ s driveways.”
Crouch and Manl ey assert that Reeves Lane ends at their property
line and that the D ckerson heirs have failed to establish a
prescriptive easenment permtting them access from Reeves Lane to
t he Di ckerson | and.

Agai n, this argunment raises a genuine issue of
material fact. Particularly, there is a genuine issue as to the
exi stence of an alleged right-of-way from Reeves Lane to the

D ckerson | and. The court-appoi nted surveyor believed that “it

“od.
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was the intention of the devel oper and the surveyor of these
lots to | eave a 24-foot right-of-way for Reeves Lane term nating
at the west property line of the D ckerson heirs.” Likew se,
Ray Bailey's affidavit indicated that a portion of Reeves Lane
“extends fromthe end of the pavenent to the D ckerson
[ine . 5
Thi s evidence, along wth the D ckerson heirs’
contention that they have “regularly” used the right-of-way to
access their land, is sufficient to establish a genuine issue of
materi al fact that nust be addressed by the circuit court.
Therefore, we also reverse and remand with regard to whet her
there is a right-of-way easenent connecting Reeves Lane to the
D ckerson land. |If the court finds that Reeves Lane is a public
road and that access exists, the D ckersons nust be granted
access to their property via this route.

For these reasons, the decision of the Bath G rcuit
Court is affirmed with regard to the issue of Reeves Lane’s
status as a county road. The decision is reversed and remanded
as to whether Reeves Lane is a public road and whether a right-
of -way exists between Reeves Lane and the D ckerson | and.

ALL CONCUR
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