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BEFORE: COVBS, CHI EF JUDGE; M NTON, JUDGE; M LLER, SENI OR JUDGE.‘!
M LLER, SENI OR JUDGE: Kenneth Janes Bedford appeals from an
order of the Onmen Circuit Court denying his notion for post-
conviction relief pursuant to Ky. R Cv. P. (RC) 11.42.
Bedford all eges that, for various reasons, he received

i neffecti ve assi stance of counsel in connection with his nurder

! Senior Judge John D. MIler sitting as Special Judge by assignnent of the

Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
Kentucky Revi sed Statutes 21.580.



trial in the death of Jeff Smth. For the reasons stated bel ow,
we affirm

Bedf ord suspected that Jeff Smth had stolen guns from
him On May 18, 1998, Bedford and his codefendants, Travis G ay
and M ke Robi nson, detained Smth at gunpoint, took Smth to
Bedford s trailer, and interrogated hi mabout the | ocation of
the m ssing guns. Though the evidence does not clearly revea
who fired the fatal shot, Smith was killed on the back deck of
Bedford’ s trailer.

| medi ately after the nurder, the body was | oaded into
the victims vehicle and the codefendants travel ed through
Kent ucky, Tennessee, and Arkansas before reaching the home of
Carlton Gay, the brother of Travis Gay. Before arriving at
their destination in Arkansas, the codefendants had agreed to
di smenber and di spose of the victinmis body. The codefendants
t hereafter decapitated and di snenbered the body, and di spersed
the remains over three counties in Arkansas.

On Septenber 1, 1998, Bedford and his codefendants
were indicted for nurder, Kkidnapping, first-degree robbery, and
tanpering with physical evidence. Prior to trial Gay and
Robi nson pled guilty to all charges, and Bedford pled guilty to
t he tanpering charge.

Bedford’ s trial was held on February 7 through

February 11, 2000, follow ng which he was convicted of nurder,



ki dnappi ng, and first-degree robbery. Bedford was sentenced to
life without parole for twenty-five years. On August 22, 2002,
t he Suprenme Court rendered an unpublished opinion affirm ng

Bedford’' s conviction and sentence. See Bedford v. Comonwealt h,

Case 2000- SC-0357- MR

On July 17, 2003, Bedford filed a notion for post-
conviction relief pursuant to ROr 11.42 and for a hearing on the
issues raised in his notion. On August 13, 2003, the tria
court entered an order denying the notions. This appea
f ol | owned.

Bedford al |l eges that, for various reasons, he received
i neffective assistance of counsel in connection with his
conviction and sentence. In order to prevail on a claimof
i neffective assistance of counsel, the defendant nust satisfy

the two-part test set forth in Strickland v. Washi ngton, 466

U S 668, 104 S.C. 2052, 80 L.Ed.2d 674 (1984); Gall v.

Comonweal th, 702 S.W2d 37, 39-40 (Ky. 1985), cert. denied,

478 U.S. 1010, 106 S.Ct. 3311, 92 L.Ed.2d 724 (1986). 1In

anal yzing trial counsel's performance, the court nust "indul ge a
strong presunption that counsel's conduct falls within the w de
range of reasonabl e professional assistance [.]" Strickland,
104 S.Ct. at 2065. To show prejudice, the defendant nust show
there is a reasonable probability that, but for counsel's

unprof essional errors, the result of the proceedi ng woul d have



been different. A reasonable probability is the probability
sufficient to underm ne the confidence in the outconme. [d. at
694, 104 S.Ct. at 2068, 80 L.Ed.2d at 695. It is not enough for
t he defendant to show that the error by counsel had sone

concei vabl e effect on the outcone of the proceeding. 1d.;

Sanders v. Commonwealth, 89 S.W3d 380, 386 (Ky. 2002).

First, Bedford contends that he received ineffective
assi stance of counsel because trial counsel failed to file a
nmotion for a change of venue. Bedford contends that the
pretrial publicity concerning the crime prejudiced the |oca
jury pool. However, the crinmes occurred in May 1998 and
Bedford’ s trial was not held until February 2000, and so there
was a consi derable period for any publicity occurring
i medi ately after the crine to have dissipated. Further,
Bedf ord’ s contentions concerning pretrial publicity are vague
and general, and do not allege specific facts supporting his
argunent. "In attenpting to obtain post-conviction relief, the
novant nust present facts with sufficient particularity to

generate a basis for relief.” Foley v. Commonweal th, 17 S. W 3d

878, 890 (Ky. 2000). “RCr 11.42(2) requires that the notion
state specific grounds for relief and facts supporting those
grounds. Failure to conply warrants sunmary di sm ssal.” Skaggs

v. Commonweal th, 803 S.W2d 573, 576 (Ky. 1990). In addition,

this is an issue involving trial strategy, and we will not



second-guess trial counsel’s decision not to request a change in
venue. It is not the function of this Court to usurp or second

guess counsel's trial strategy. Baze v. Comonweal th, 23 S. W 3d

619, 624 (Ky. 2000).

Next, Bedford contends that he received ineffective
assi stance of counsel because trial counsel failed to request
sequestration of the jury. However, Bedford has not identified
with specificity any facts indicating that any of the jurors
were exposed to extrajudicial information as a result of their
not bei ng sequestered, and he has accordingly failed to
denonstrate that he was prejudiced by the nonsequestration of
the jury.

Next, Bedford contends that trial counsel provided
ineffective assistance by permtting himto waive his right to a
speedy trial. However, Bedford alleges no specific facts
denonstrating that he was prejudiced by this waiver and,
nor eover, any wai ver of the appellant’s right to a speedy tri al
falls within the scope of legitimate trial strategy. Because of
the difficulties inherent in making a fair assessnent of
attorney performance, “a court mnust indulge a strong presunption
that counsel's conduct falls within the wi de range of reasonable
prof essi onal assistance; that is, the defendant nust overcone

the presunption that, under the circunstances, the chall enged



action ‘m ght be considered sound trial strategy.’” Strickland,

466 U .S. at 689, 104 S. Ct. at 2065.

Next, Bedford contends that trial counsel provided
i neffective assistance because he failed to retain a “mtigation
specialist” and a ballistics expert to aid in his defense.
However, Bedford does not allege specific facts illum nating how
such experts could have aided in his defense, what their
expected testinony woul d have been, or even if there are any
such experts who woul d have testified favorably to his defense.
Bedf ord has accordingly failed to denonstrate prejudice in tria
counsel’s failure to retain such experts.

Next, Bedford contends that trial counsel provided
i neffective assistance by waiving his right to a conpetency
heari ng. However, the appellant has not identified any facts
whi ch woul d i ndicate that he was inconpetent to stand trial.
This claimof ineffective counsel does not neet the standards
for relief under RCr 11.42. RCr 11.42(2) requires a novant to
state specifically the facts upon which he relies in support of
grounds to vacate a sentence. This claimof ineffective
assi stance is not supported by facts, is based on specul ati on,
and is not pled with the degree of particularity required by RCr
11.42(2). Moreover, Bedford has failed to denonstrate any
prejudice as a result of trial counsel’s alleged waiver of his

right to a conpetency hearing, as Bedford has not denonstrated



that there is a reasonable probability that he woul d have been
found i nconpetent.

Next, Bedford contends that trial counsel was
ineffective for failing to secure his brother Danny Bedford' s
attendance at trial. Danny Bedford s statenent to the police is
contained in the record, and our review of same reflects that
this witness did not have favorable information which could
reasonably be expected to have altered the outcone of the trial.
Hence, even if trial counsel was ineffective for failing to
obtain Danny’s attendance at the trial, Bedford was not
prejudiced as a result because even if trial counsel had secured
Danny Bedford's testinony there is not a reasonable probability
that his testinony woul d have changed the outcone of the trial.

Next, Bedford contends that trial counsel was
ineffective in his cross-exanm nation of June Bedford. However,
trial counsel’s cross-exam nation of this witness was within the
scope of legitimate trial strategy, and we di scern no
ineffective assistance in his cross-exam nation of June Bedford.

Next, Bedford contends that trial counsel provided
i neffective assistance during voir dire. Specifically, Bedford
contends that trial counsel, though he noved to strike Juror 90
for cause, failed to cite the proper authority; failed to object
to the voir dire tactics of the Conmonwealth; and did nothing to

prevent a witness in the case, Jack MKenzie, fromsitting with



the jury pool. The issue of Juror 90 was raised on direct
appeal. An issue raised and rejected on direct appeal nay not
be reconsidered in these proceedings by sinply claimng that it
amounts to ineffective assistance of counsel. Hodge v.

Commonweal th, 116 S.W3d 463, 468 (Ky. 2003). Moreover, tria

counsel’s response to the Cormonweal th’s tactics in voir dire
was Within the scope of legitimate trial strategy and, further,
Bedford has failed to identify any prejudice resulting from
trial counsel’s failure to object to the Cormmonweal th’s voir
dire tactics.

Next, Bedford contends that trial counsel was
i neffective because he failed to bring to the trial court’s
attention inproper contacts between nenbers of the victins
famly and nmenbers of the jury during trial breaks and recesses.
This conpl aint was supported in the trial court by two
affidavits fromBedford’s wife and her cousin. However, neither
affidavit identified either an individual juror who had been
contacted or any famly nmenber who supposedly had the inproper
contact. Again, this argunment has not been stated with
sufficient specificity to warrant post-conviction relief under
RCr 11.42 and anobunts to nothing nore than a concl usionary
al l egation. Conclusionary allegations which are not supported

with specific facts do not justify an evidentiary hearing



because RCr 11.42 does not require a hearing to serve the
function of discovery. Hodge, 116 S.W3d at 468.

Next, Bedford contends that trial counsel was
ineffective in his cross-exam nation of Candy Robinson; in
permtting Robinson to violate the separation of w tnesses rule;
in his exam nation of Bedford s wife; in his exam nation of
State Police Firearnms Expert Ronnie Freels; in his exam nation
of Bertha Bailey; in his exam nation of Virgil MAlister; and in
hi s exam nation of various jail inmtes. However, trial
counsel’s exam nation of these wtnesses was wthin the w de-
range of effective assistance of counsel and within the scope of
legitimate trial strategy. Moreover, Bedford has failed to
identify how he was prejudi ced by Robinson’s all eged violation
of the separation of witnesses rule. A claimof ineffective
assi stance fixes the burden on the novant to plead sufficient
facts to establish that the conduct of defense counsel was
obj ectively unreasonabl e and that a reasonabl e performance by
counsel woul d have created a reasonable probability of a
favorable result. Hodge, 116 S.W3d at 470. Mere specul ation
as to how ot her counsel m ght have perforned either better or
differently without any indication of what favorable facts would
have resulted is not sufficient. 1d. Conjecture that a
di fferent strategy m ght have proved beneficial is also not

sufficient. 1d. “The nere fact that other w tnesses m ght have



been avail able or that other testinony m ght have been elicited
fromthose who testified is not a sufficient ground to prove
i neffectiveness of counsel.” 1d.

Next, Bedford contends that trial counsel was
ineffective in failing to object to | eading questions by the
Commonweal th on nunmerous instances; in failing to object to the
Commonweal th’s bol stering of Travis Gray’s and M ke Robi nson’s
credibility and veracity in opening and closing argunents; in
failing to object to the i nproper hearsay evidence given by
Detective Figg concerning DNA reports, reports froman Arkansas
forensi ¢ ant hropol ogi st and bl ood sanples contrary to Kentucky’s
prohi bition of investigative hearsay; by failing to object to
t he prosecutor’s manufacturing of evidence by way of taking
pi ctures of a gun which had nothing to do with the charges
agai nst Bedford; and by failing to properly inpeach M ke
Robi nson. W conclude as to each of these contentions that
trial counsel either did not provide deficient representation,
acted in accordance with legitimate trial strategy, and/or that
Bedf ord was not prejudiced by the alleged deficient performance.

Next, Bedford contends that trial counsel was
ineffective in the sentencing phase of the trial because he
failed to hire a “mtigation specialist”; by failing to
i nvestigate for the penalty phase of the trial; and by failing

to call his wife in the sentencing phase of the trial; and by

10



failing to object to the Coomonweal th’s cl osi ng argunent duri ng
the penalty phase. These general and vague all egati ons are not
sufficiently specific to satisfy RCr 11.42(2). Mreover, tria
counsel s decisions during the penalty phase of the trial were
within the scope of legitinmate trial strategy.

Next, Bedford contends that he received ineffective
assi stance of counsel because trial counsel permtted himto
enter a “blind” guilty plea to the tanpering-wth-evidence
charge. Bedford contends that he entered the plea because tria
counsel told himif he entered the plea then the Commonweal th
woul d not be able to present evidence concerning the disposal of
t he body in Arkansas and Tennessee, which evi dence invol ved
gruesone details and pictures of the deceased. W believe that
trial counsel’s efforts in this regard anounted to legitimte
trial strategy.

Bedf ord al so contends that he is entitled to an
evidentiary hearing on his RCr 11.42 notion and appoi nt nent of
counsel. A hearing in an RCr 11.42 proceeding is not required
if the allegations contained in the notion can be resol ved on
the face of the record. A hearing is required only if there is
a material issue of fact that cannot be conclusively resol ved;

i.e., conclusively proved or disproved, by an exam nation of the

record. Fraser v. Commonweal th, 59 S. W 3d 448, 452 (Ky. 2001).
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If an evidentiary hearing is required, counsel nust be appointed
to represent the novant if he/she is indigent and specifically

requests such appointnment in witing. Coles v. Commonweal t h,

386 S.W2d 465 (Ky. 1965). If an evidentiary hearing is not
requi red, counsel need not be appointed, “because appoi nted
counsel would [be] confined to the record.” Fraser at 453.

In this case all allegations can be resolved fromthe
face of the record, and there are no material issues of fact
whi ch cannot be concl usively proved or disproved by an
exam nation of the record. Thus, the appellant is not entitled
to an evidentiary hearing. Mreover, since an evidentiary
hearing is unnecessary, the appellant is not entitled to the
appoi nt ment of counsel .

In sunmary, |et us observe that we have given careful
attention to the many all egations rai sed by the appellant, and
we must conclude that his argunents taken either individually or
as a whole formno basis for RCr 11.42 relief.

For the foregoing reasons the judgnment of the Ownen
Crcuit Court is affirned.

ALL CONCUR
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