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BEFORE: DYCHE, GUI DUG.I, AND McANULTY, JUDGES.
McANULTY, JUDGE: This is an appeal froma summary judgnent
granted in favor of Shell’s Seafood Restaurants, Inc. (Shell’s
Seafood) in a premses liability case. Because we believe
genui ne issues of material fact exist, we vacate and remand to
the trial court for trial.

At about 6:30 p.m on January 22, 1998, Ruby MNay
(Ruby) and her husband, WIfred McNay (WIfred or collectively,

the McNays) went to Shell’s Seafood in Florence, Kentucky. At



the tinme they entered the restaurant parking lot, it was msting
rain. Ruby’s husband parked their car, and they both got out to
go inside. Ruby was headed toward the sidewal k surrounding the
restaurant, and it started pouring down rain. She began wal ki ng
quickly and tripped over the sidewal k curb. She did not see the
curb because it was dark and raining hard, making it difficult
for her to see the change in elevation fromthe parking ot to
the sidewal k. As a result of the fall, Ruby fractured both of
her el bows and suffered a shoul der injury.

Ruby sued Shell’s Seafood alleging that the restaurant
lighting was insufficient to illumnate the curb. Wlfred filed
a |l oss of consortiumclaim

More than four years after Ruby and Wlfred filed
their lawsuit, Shell’s Seafood nmade a notion for summary
judgnment. In support, Shell’s stated that its duty of care to
Ruby was to take reasonable care to discover the actua
condition of the prem ses and either nake them safe or warn its
patrons of such a dangerous condition. It argued that the
totality of the facts lead to only one conclusion -- Shell's
Seafood fulfilled its duty to Ruby as a business invitee on the
prem ses. Curbs are commonly |ocated in areas where patrons and
pedestrians are likely to wal k. Thus, curbs cannot reasonably
be consi dered a dangerous condition of the property that Shell’s

shoul d have di scovered and then warned Ruby or other patrons
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about. Alternatively, Shell’s Seafood argued that even if Ruby
had established that it breached its duty of care, that breach
was not the proxi mate cause of Ruby’'s fall. The conbination of
t he weat her conditions and Ruby’'s failure to watch where she was
going in her haste to get inside caused her to fall.

In her response to the notion for summary judgnent,

Ruby argued that the recent Kentucky case of Lanier v. Wil -Mart

Stores, Inc., 99 S.W3d 431, 433 (Ky. 2003) established a nore

advanced duty owed by Shell’s Seaf ood:

The occupier nmust not only use care not to
injure the visitor by negligent activities,
and warn himof hidden dangers known to the
occupi er, but he nust al so act reasonably to
i nspect the prem ses to di scover possible
danger ous conditions of which he does not
know, and take reasonabl e precautions to
protect the invitee from dangers which are
foreseeable fromthe arrangenent or use of

t he property.

(quoting WIIliam Prosser and W Page Keeton, Prosser and Keeton

on Torts, 8 61, at 425-26 (5th ed.1984)). And Lani er changed
the burden of proof in a premses liability case by inmposing “a
rebuttabl e presunption that shifts the burden of proving the
absence of negligence, i.e., the exercise of reasonable care, to
the party who invited the injured customer to its business
prem ses.” 1d. at 437.

The trial court granted Shell’s Seafood’ s notion for

summary j udgnment and di sm ssed Ruby and Wlfred' s clainms. 1In so



doing, the trial court distinguished Lanier by noting that the
majority limted the application of the burden-shifting approach
to “so-called ‘slip and fall’ cases brought by business invitees
who claimto have been injured as a result of slipping on a
forei gn substance while conducting busi ness on commerci a

prem ses.” 1d. at 432. Further, the trial court held that Ruby
“cannot describe or infer anything [from which the Court could
determ ne that there was a question of fact as to whether or not
t he Defendants breached” their duty of care.

Prelimnarily, we state that Wlfred is not properly
before this court because he was not specified by nane as an
appellant in the Notice of Appeal as required by CR 73.03. In
this case, the Notice of Appeal states that Ruby McNay -- and
only Ruby McNay -- appeals the order granting the Defendant’s
Motion for Sunmary Judgnent. Al though Shell’s Seafood did not
raise this issue at any point in these proceedi ngs, we do not
believe that the Appellants’ Notice of Appeal net the principa

obj ective of providing fair notice to Shell’s Seafood that

Wlfred was al so appealing. See Blackburn v. Bl ackburn, 810

S.W2d 55, 56 (Ky. 1991). 1In reaching this conclusion, we also
consi dered the | anguage of Appellant’s prehearing statenent,

whi ch says not hing about the dismssal of Wlfred s | oss of
consortiumclaim Thus, the summary judgnent in favor of

Shel | s Seafood stands as to WIfred MNay.
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Ruby presents four arguments for our review. First,
she argues that genuine issues of material fact as to whether
the lighting was adequate precluded sunmary judgnment. Second,
she contends that the trial court failed to address whet her
Shel |’ s Seafood’s breach of its duty of care was the proxinate
cause of her injury. Third, she asserts that the trial court
erred in granting summary judgnment w thout addressing whether a
genui ne issue of material fact existed as to Wlfred s | oss of
consortiumclaim Fourth, she asserts that sunmary judgnent was
premature since she was denied the opportunity to conplete
di scovery.

The standard of review of a trial court’s granting of
sunmary judgnment is “whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnment as a matter of

I aw. Scifres v. Kraft, 916 S.W2d 779, 781 (Ky. App. 1996).

Addi tionally,

[ T] he summary judgnent procedure is not a
substitute for trial. The circuit judge nust
exam ne the evidentiary matter, not to decide any
i ssue of fact, but to discover if a real or
genui ne issue exists. Al doubts are to be
resolved in favor of the party opposing the

noti on. The novant shoul d not succeed unless a
right to judgnment is shown with such clarity that
there is no roomleft for controversy, and it is
established that the adverse party cannot prevai
under any circunstances.



City of Florence, Kentucky v. Chipnman, 38 S.W3d 387, 390 (Ky.

2001) .

We begin by considering the duty of care owed by
Shel | " s Seaf ood, as the possessor of land, to the MNays.
Shel | s Seafood stipulates that the McNays were invitees.
Al t hough Kentucky case |law and authorities on the matter phrase
Shel|”s Seafood’ s duty of care to its invitee in a nunber of
di fferent ways, we believe it was adequately sunmmari zed for our

purposes in Rogers v. Professional Golfers Ass’'n of Anerica, 28

S.W3d 869, 872 (Ky.App. 2000). Rogers states:

General ly, the owner of prem ses to which
the public is invited has a general duty to
exercise ordinary care to keep the preni ses
in a reasonably safe condition. MDonald v.
Tal bott, 447 S.W2d 84, 86 (Ky. 1969).
However, “[r]easonable care on the part of
t he possessor of business prem ses does not
ordinarily require precaution or even
war ni ng agai nst dangers that are known to
the visitor or so obvious to himthat he nay
be expected to discover them” Johnson v.
Lone Star Steakhouse & Sal oon of Kentucky,
Inc., 997 S.W2d 490, 492 (Ky.App. 1999),
qguoting Bonn v. Sears, Roebuck & Co., 440
S.W2d 526, 528 (Ky. 1969). See al so
Standard Ol Co. v. Manis, 433 S.W2d 856
(Ky. 1968) wherein the court held that
owners of prem ses do not have a duty to
war n agai nst natural outdoor hazards which
are as obvious to the invitee as to the
owner. |d. at 858.

Further, the court in Smth v. Smth, 441
S.W2d 165 (Ky. 1969), held that
An invitee has a right to assune that the
prem ses he has been invited to use are
reasonably safe, but this does not relieve




himof the duty to exercise ordinary care

for his own safety, nor does it |icense

himto walk blindly into dangers that are

obvi ous, known to him or would be

antici pated by one of ordinary prudence.
Id. at 166.

We do not believe that Lanier inposed any greater duty
on Shell’s Seafood than that described above. And we agree with
Shel | s Seafood and the trial court that the burden of proof is

not shifted in this case to Shell’s Seafood to prove the

exerci se of reasonable care. The application of Lanier is

limted to slip and fall cases brought by business invitees who
have been injured as a result of slipping on a foreign
substance. See id. at 432.

Qui ded by the above, we turn to the facts of this
case. The only deposition taken in this action was that of Ruby
McNay. |In her deposition, she stated that she had been to the
restaurant a couple of tines before the night she tripped and
fell, but she had only been during the day. She headed across
the parking lot in the rain. She knew there was a sidewal k
around the restaurant and she was | ooking for it. But she could
not see the curb (or the step up) because it was dark and
raining. Utimtely, she tripped on the curb and fell.

An exhibit to Ruby’ s deposition is a rough sketch of
the parking lot showi ng the freestanding |ights and the street

lights on the access roads. It is not clear fromthe exhibit



where Ruby tripped and fell in relation to the lights. 1In
addition to the drawing, two pictures depicting the area where
Ruby fell are also exhibits to Ruby's deposition. 1In the
pictures, the parking |ot asphalt, the curb and the sidewal k are
of simlar color and there is no paint on the curbwork to
clearly delineate the step up, which may have been hel pful at
ni ght in adverse weather conditions such as a downpour to see
t he curb.

Ruby alleges in her conplaint that the area of the
si dewal k where she fell did not have adequate lighting. The
McNays cite a line of Kentucky cases dealing with mannmade
curbing or abutnments for the proposition that the issue of
adequate lighting is a jury question. The first case is Downi ng

v. Drybrought, 249 S . W2d 711 (Ky. 1952). 1In that case, the

Downi ng court held that a 10 inch by 8 inch concrete strip in a
parking |l ot, the purpose of which was to divide the parking |ot
into sections, nmay not have been dangerous of itself; but may
have becone dangerous or unsafe when considered in connection
with the lighting conditions existing at the tinme of the trip
and fall accident. See id. at 712. In the next case, Jones V.

Wnn-Di xie of Louisville, Inc., 458 S.W2d 767 (Ky. 1970), the

court held that a directed verdict in favor of Wnn-Di xi e was
i mproper when lighting and other visibility factors were at

issue in atrip and fall case occurring at night on the prem ses

- 8-



of a Wnn-Di xie store. The court reasoned in part, “In
pedestrian fall-down cases arising out of defects in or
obstructions on the wal king surface the visibility factor is

vital.” 1d. at 769. Lastly, in Cantrell v. Hardin Hosp. Mynt.

Corp., 459 S.W2d 164 (Ky. 1970), the court foll owed Downi hg and

Jones and held that summary judgnment was inappropriate in a trip

and fall case in which adequate |ighting was at issue.

Returning to the facts of this case and follow ng the
reasoni ng of Downing in particular, the only evidence in the
record to dispute Ruby’ s allegation of inadequate lighting is a
sketch purporting to show the location of all the |ights around
the restaurant. However, “the record is conpletely silent as to
whet her these lights were sufficient to provi de adequate
illum nation, whether they were in good condition, or even
whet her they were burning at the tine of the accident.” 1d. at
712. Based on this state of the record, we do not believe that
Shell’s Seafood’s right to judgnent is showmn with such clarity
that there is no roomleft for controversy. |In other words, the
evidence is not dispositive that Shell’s Seafood used ordinary
care in lighting the parking ot so as to keep it in a
reasonably safe condition. See id. W vacate the trial court’s

summary judgnent as it pertains to Ruby McNay and remand for

trial.



Havi ng concl uded t hat genui ne i ssues of material fact
precl uded sunmary judgnent in this case, we need not consider
the McNay’' s additional argunents on appeal .

GUI DUGLI, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
C. Ed Massey Dougl as May
Er |l anger, Kentucky Martin & Bail ey

Ci ncinnati, Chio
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