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BARBER, JUDCE: Appellant, Daniel Cark (COark), takes a direct
appeal fromthe Bullitt Grcuit Court judgnment convicting him of
two counts of first degree sexual abuse. W affirmthe
convi cti on.

G ark was accused of sexually abusing two young boys.

Clark was a long tinme friend of the boys’ famly, and had spent

! Senior Judge John D. Mller sitting as Special Judge by assignment of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



unsupervised time with the boys for many years. Cark was
charged with two counts of first degree sexual abuse for actions
occurring at the boys’ hone and while he was on trips with the
boys. He was al so charged with one count of first degree
sodonmy. He was acquitted of the sodony charge at trial, but
convi cted on both charges of first degree sexual abuse.

Clark clains error in the trial court’s refusal to
i ntroduce the videotapes of the statenments made by the m nor
victinms to a social worker. Cark asserts that these videotapes
woul d reveal the suggestive nature of the questioning by the
social worker. Cark argues that the statenents given on the
vi deotape were contrary to the statenments given by the children
at trial and were therefore properly adm ssible as prior
i nconsi stent statenents pursuant to CR 43.08. d ark contends
that the tapes reveal “coaching” of the children in order to
i nfluence their statenents.

The Commonweal th clains that defense counsel failed to
| ay a proper foundation for adm ssion of any alleged prior
i nconsi stent statenents. The m nor wtnesses were not
guestioned regarding the prior statenents, other than being
asked whet her they previously spoke with a social worker. The
chil dren were not asked questions regarding the content of the
earlier statements or facts surrounding the prior statenents.

Cross-exam nation regardi ng such statenents is required prior to



i ntroducti on of the inconsistent statenments. Norton v.

Comonweal th, 471 S.W2d 302, 305 (Ky. 1971). This is so even

where the witness is of tender years. Noel v. Commonweal th, 76

S.W3d 923, 925 (Ky. 2002). Failure to lay a foundation, as
requi red by KRE 613, requires exclusion of the prior statenents.
A trial court ruling on the admssibility of evidence will only
be reversed on appeal where an abuse of discretion is shown.

Burgess v. Taylor, 44 S.W3d 806, 815 (Ky.App. 2001). The tria

court’s exclusion of the earlier videotapes is proper.

G ark contends that the trial court erred in refusing
to instruct the jury on sexual abuse in the second degree. The
testinmony with regard to one of the victins was that the all eged
abuse took place from 1999 through May, 2002. d ark contended
that the mnor turned 12 in 2001. No specific dates were given
with regard to the contact between Cark and the victim Cark
argues that any conduct occurring after the victimturned 12
shoul d have been charged under KRS 510.120, and therefore, was
sexual abuse in the second degree rather than sexual abuse in
the first degree. The Commonweal th shows this Court that the
victimwas born in Novenber, 1989, and therefore did not turn 12
until Novenber, 2001. The court noted that the testinony
indicated that the child had been under the age of 12 when the
abuse occurred, even if no exact dates were provided by the

W t ness. For this reason, the court deni ed the defense notion



for directed verdict on the first degree sexual abuse charge.
Cl ark has shown no reversible error in the court’s ruling.

Clark clains error in the adm ssion of the testinony
of avictimin Cark’s 1988 conviction. He argues that
introduction of this testinony violated KRE 404(b). The record
al so includes statenents by the victins and their nother when
the victinms told their uncles of the abuse, the uncles admtted
that as children, Cark had al so sexually abused them Cark
served only a portion of his sentence on the 1988 charges. He
was then released, with directions that he not be in a position
of trust with children for fifteen years. At trial Cark
admtted that he knew he was not all owed unsupervi sed contact
with children. Cdark also admtted that he had spent tine al one
with the boys between 1999 and 2002.

In an earlier trial in 1988, Cark was convicted of
first degree sodony and first degree sexual abuse on charges
stemm ng fromhis abuse of a m nor boy while he was a priest at
a school. The abuse took place primarily during “counseling
sessions” at the school, but also on a canping trip outside
school grounds. The trial court permtted the Conmonwealth to
i ntroduce evidence of Clark’s earlier conviction. Over defense
objection, the victimfromthe 1988 case testified during

Clark’s trial regarding the nmethod of abuse.



Clark clainms that the incidents in the 1988 case were
not sufficiently simlar to the charges in the present action,
such that the earlier evidence could be introduced to show
notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident. Cark contends
that since the 1988 incidents occurred primarily at school, and
the charges in the present case stemmed from actions at the
boys’ home or on trips with them that prior evidence was not
sufficiently rel at ed.

KRE 404(b) states that evidence of other crines may be
adm ssible to show “notive, opportunity, intent, preparation
pl an, know edge, identity, or absence of m stake or

accident. . . .” Robert Lawson, The Kentucky Evi dence Law

Handbook, 4'" Ed. (2003), Section 2.25(1). The Kentucky Suprene
Court held that:

If the prior wongful act, or a particular
aspect thereof, is so simlar to the charged
of fense as to show a nodus operandi which
tends to prove an el enent of the charged

of fense, renoteness al one does not require

t he suppression of the evidence of the prior
m sconduct .

Commonweal th v. English, 993 S.W2d 941, 944 (Ky. 1999).

The trial court reviewed the clainms of inproper
conduct, and noted that the conduct conplai ned of was markedly
simlar in all cases. It ruled that the place in which the

conduct occurred was | ess relevant than the type of conduct.



The court also noted that the victins were all simlar
in age, and that the actions allegedly taken by C ark were
identical. The court ruled that the probative value of the
evi dence outwei ghed its prejudicial nature. Such a
determnation is properly made by the trial court.

Commonweal th v. English, 993 S.W2d 941, 945 (Ky. 1999). The

trial court’s ruling will not be disturbed absent a show ng of

an abuse of discretion. Partin v. Commpbnweal th, 918 S.W2d 219,

222 (Ky. 1996). No abuse of discretion was shown by d ark
herein. The ruling of the Bullitt Crcuit Court is affirned.

COMBS, CHI EF JUDGE, CONCURS.

M LLER, SEN OR JUDGE, DI SSENTS.

M LLER, SENIOR JUDGE, DI SSENTING | dissent. In ny
view, in the interest of justice, the victins’ video-taped
statenents to the social worker should have been admtted. It
was prejudicial error not to do so. | would reverse and renmand

for re-trial.
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