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BEFORE: JOHNSON AND TAYLOR, JUDGES; AND EMBERTON, SENI OR JUDGE.‘!
JOHNSON, JUDGE: Stella Hibbard, Ruby Taylor, and Della Bl evins
have appeal ed from an order entered by the Knox Circuit Court on
July 3, 2003, which dism ssed their fraud clai magainst the
appel | ees, Dock Hodge? and Kyla McCO ain. Having concl uded that

t he appel | ants wai ved any argunents concerning the trial court’s

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.

2 Al t hough Dock Hodge is named as a defendant in this case, he was not
represented in any the proceedings pertinent to this appeal and he has not
filed an appellate brief.



decision to dismiss their cause of action by failing to cite any
authority in support of their position as required by CR
76.12(4)(c)(iii) and (v), we affirm

Wl lie Hodge died on Decenber 8, 1986. Shortly after
Hodge died, MO ain offered a docunent for probate which she
clainmed was the last will and testament of WIlie Hodge. The
docunent named McClain as the executrix of the estate, and, with
t he exception of $2,000.00, it bequeathed all of the real and
personal property to his nephew, Dock Hodge, McC ain' s forner
husband.* On January 8, 1987, the Knox District Court adjudged
t he docunent offered by McClain to be the last will and
testament of WIllie Hodge and adnmitted it to probate. On
January 13, 1987, the appellants filed a will contest action in
the Knox Crcuit Court. The appellants insisted that the
docunent offered for probate in the Knox District Court was
invalid. The appellants further clainmed that they were the
daughters of Sam Hodge, the niece’s of WIIlie Hodge, and
therefore entitled to share in Wllie Hodge's intestate estate.”®

On April 8, 1987, the appellants’ nother, Corine

Fl annery, testified via deposition that Sam Hodge was not their

3 Kentucky Rules of Civil Procedure.

4 Dock’s father, Sam who is also deceased, was Wllie's brother. At the tine
of his death, WIlie Hodge was not married, survived by any children,
grandchil dren or siblings, and his parents were deceased.

> See Kentucky Revised Statutes (KRS) 391.010, et seg.



father. Flannery expl ained that Fred Moore fathered Hi bbard,
Taylor, and Blevins. Flannery confirmed, however, that Sam was
Dock’s father. Shortly thereafter, the appellants entered into
a witten settlenent agreenment with Dock Hodge and Mcd ain,

whereby they agreed to release “all clains which they have or
have reason to believe they have to share in the [e]state of
Wllie Hodge,” in exchange for the sumof $17,200.00.° On Apri
22, 1987, the Knox GCircuit Court entered an agreed order
di sm ssing the appellants’ wll contest action, wth prejudice.
On August 24, 1988, Dock Hodge transferred 25 acres of
real estate that he had received fromWIIlie Hodge's estate to
McClain. On Decenber 7, 1989, the appellants filed a notion
pursuant to CR 60.02 requesting the circuit court to set aside
the order dismissing their will contest action and to “reinstate
the case.”’ On February 13, 1990, the trial court entered an
order denying the appellants’ notion to reinstate the matter.
The trial court concluded that the “[nmotion to [r]einstate

violates the statute of frauds in that neither the agreenment nor

the [a]lgreed [o]rder of [d]ism ssal recites any conditions

6 Hi bbard, Taylor, and Bl evins each received a check in the anount of
$5,733.34, minus attorney’s fees. The record does not disclose the precise
val ue or extent of WIllie Hodge's estate at the tine of his death.

"In sum the appellants claimed they “were lied to and misled by [ ] Dock
Hodge in order to induce themto enter into the agreenent | eading to
di sm ssal of the action[.]”



what soever with reference to the real estate which is the
subject nmatter herein.”

On April 22, 2002, Dock Hodge transferred
approximately 14 acres of real estate that he had received from
WIllie Hodge's estate to McClain. On Qctober 11, 2002, the
appellants filed a notion to redocket the case. In sum the
appel l ants requested the circuit court to “permt[ ] themto re-
open th[e] case to assert a claimfor an additional tract of
real estate which was not disposed of in the earlier
[s]ettlenment [a] greenent entered herein.” On Cctober 21, 2002,
the trial court entered an order reinstating the matter on its
docket. On January 15, 2003, McCain filed a notion to di sm ss,

in which she alleged, inter alia, that the appellants’ claimwas

frivolous. On February 14, 2003, the appellants filed a notion
requesting the trial court to allow themto exhunme Sam Hodge’ s
remai ns for the purpose of determning paternity. In support of
their notion, the appellants alleged that Flannery perjured
herself in 1987 when she testified that Sam Hodge was not their
father. The appellants clai ned Dock Hodge prom sed to pay

Fl annery $5, 000.00 in exchange for her “false testinony.” The
appel lants further insisted that Flannery had inforned them of

her arrangenent wi th Dock Hodge on several occasions.



On July 3, 2003, the trial court entered an order
granting McC ain’s notion to dismss. The order provided, in
rel evant part, as follows:

Kyl a Hodge McClain [ ] plead and relied upon
t he defenses of [s]tatute of [I]imtations,
[laches], [s]ettlenent, [a]ccord and
[s]atisfaction, [e]stoppel, [f]ailure of
[c]onsideration, [p]laynent, [r]elease,
[r]e[s] [j]ludicata, and [w] aiver, and the
[c]ourt finds that these are all valid
defenses to what the [p]laintiffs now claim
in that said [p]laintiffs settled the case
on April 17, 1987, and the case was

dism ssed by [a]Jgreed [o]rder, with
prejudi ce and then, in January 1990, the
[p]laintiffs filed a [njotion to
[r]einstate, which was objected to by the
[d] efendant, and said [0] bjection was
sustained by this [c]Jourt on February 12,
1990, and filed in the record on February
13, 1990, which was a final and appeal abl e
order and no appeal was taken and therefore,
t here has been accord and satisfaction by
paynment and rel ease and anything further was
wai ved by the [p]laintiffs. It has been
indicated by the [p]laintiffs as to fraud,
and there is a five (5) year[ ] statute of
[imtations, which should be invoked by this
[cl]ourt, along with the other defenses

stat ed above.

The defenses set forth by the
[d] efendant, Kyl a Hodge, are equitable and
| egal defenses and a bar to [p]laintiffs[’]
claim
On July 14, 2003, the appellants filed a notion to
alter, anend or vacate. In sum the appellants alleged that

they entered into a witten agreenment with Dock Hodge on Apri



11, 1987, whereby he agreed to offer each of themfirst refusa
rights before transferring any of the property he received from
Wllie Hodge's estate.® On August 15, 2003, the trial court
entered an order denying the appellants’ notion to alter, amend
or vacate. This appeal foll owed.

The appel | ants argue on appeal that “the [trial] court
erred in dismssing this action without giving [then] an
opportunity to assert their claimto the additional tract of
real estate and to present proof of the fraud which had been
practiced on the court[.]” However, we nust decline to address
this issue as the appellants have failed to cite any authority
what soever in support of their contention that the trial court
erred by dismssing their claim

CR 76.12(4)(c)(iii) provides that any brief filed with
this Court on behalf of an appellant shall contain:

A “STATEMENT OF PO NTS AND

AUTHORI TI ES,” which shall set forth,

succinctly and in the order in which they

are discussed in the body of the argunent,

t he appellant’s contentions wth respect to

each issue of law relied upon for reversal,

listing under each the authorities cited on

that point and the respective pages of the

brief on which the argunent appears and on

whi ch the authorities are cited [enphasis
added] .

CR 76.12(4)(c)(v) further provides that the appellant’s brief

shal | contai n:

8 The appellants attached a copy of the purported agreenent to their notion.
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An “ARGUMENT” conformng to the
Statenent of Points and Authorities, with
anpl e supportive references to the record
and citations of authority pertinent to each
i ssue of |aw and which shall contain at the
begi nning of the argunent a statenent with
reference to the record showi ng whet her the
i ssue was properly preserved for review and,
if so, in what nmanner [enphasis added].

It is well-established that an alleged error may be
deenmed wai ved where the appellant fails to cite any authority in
support of the issues and argunents advanced on appeal . °
“[Without any argunent or citation of authorities, [an
appel late] [c]Jourt has little or no indication of why the

assi gnnent represents an error.” 0

The inportance of an
appel l ate brief cannot be overstated as it is the principle
means of presenting an argunent to the appellate court. G ven
our adversarial systemof litigation, it is sinply not our
function as an appellate court to research and construct |ega
argunents on behal f of a party.! Thus, the appellants wai ved

any argunents concerning the trial court’s decision to dismss

their cause of action by failing to cite any authority in

°® See Elwell v. Stone, Ky.App., 799 S.W2d 46, 47-48 (1990); and Pierson v.
Coffey, Ky.App., 706 S.W2d 409, 413 (1986), discretionary review denied, 706
S.W2d 408 (1986), cert. denied, 479 U S. 825, 107 S.Ct. 100, 93 L.Ed.2d 51
(1986). See also 5 Am Jur.2d, Appellate Review, § 616 (1995 & Supp. 2003).

10 State v. Bay, 529 So.2d 845, 851 (La. 1988).

11 See, e.g., Doherty v. City of Chicago, 75 F.3d 318, 324 (7th Gr. 1996).




support of their position.' 1In any event, an ex gratia review
of the sole issue raised by the appellants on appeal reveals no
mani f est i njustice. !

Based on the foregoing reasons, the order entered by
the Knox Grcuit Court on July 3, 2003, is hereby affirned.

ALL CONCUR.

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE, KYLA
McCLAI N:

Kenneth M Boggs

Bar bourvill e, Kentucky Joe T. Roberts
London, Kentucky

2 W are not unmindful of the policy of substantial conpliance that applies
to rules of procedure regarding appeals. See Ready v. Jamison, Ky., 705
S.W2d 479, 481 (1986); and CR 73.02(2). W are sinply unpersuaded that the
appel l ants “substantially conplied” with the procedural rules at issue. The
appel l ants did not even attenpt to correct the deficiencies in their brief by
way of a reply brief, after the appellee argued these deficiencies as grounds
for affirming in her brief.

3 Elwell, 799 S.W2d at 48.




