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BEFORE: TACKETT AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE.‘!
TACKETT, JUDGE: J.V. appeals froma judgnent of the dinton
Circuit Court finding himguilty of three counts of second-
degree rape, one count of third-degree rape, four counts of

i ncest, and one count of first-degree sodony and sentencing him

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



to fifteen years’ inprisonnent. Appellant clains that the tria
court denied himthe ability to present a defense by disallow ng
certain evidence which may have accounted for his daughter’s
vaginal trauma. In addition, he conplains that the evidence was
insufficient to prove first-degree sodony and that the jury
instructions allowed the jurors to convict himof the remaining
charges w thout reaching a unani nous verdict. W disagree and,

t hus, the judgment of the trial court is affirned.

The Appellant did not |earn of the existence of his
daughter until she was nine or ten years old. Prior to
obt ai ni ng custody of her, J.V. underwent rigorous counseling and
parenting classes. Hi s daughter, A V., had allegedly been
sexual |y abused by nale fam |y nmenbers as a young child and was
pl aced in foster care when she was five. She had a history of
touchi ng other children inappropriately and had made cl ai ns of
abuse against a foster parent. Nevertheless, after her nother’s
parental rights were term nated, Appellant took the girl into
his home and attenpted to raise her. Three years later, A V.
told a friend that she had been havi ng sexual intercourse wth
her father. She then repeated the allegation to soneone at
school and to her therapist. A V.’s conplaints were reported to
| aw enforcenent for investigation. Dr. Betty Spivack exam ned
A. V. and found several notches and a thinning in her hynen,

coupled with a history of painful urination often referred to as



honeynoon cystitis. Her diagnosis was that A V. had suffered
fromnmultiple penetrating traumas. During the course of the

i nvestigation, Appellant was interviewed by Detective Tony
Wlls. J.V. stated during the interview that, as far as he
knew, his daughter was still a virgin, he was unaware of her
havi ng boyfriends and that she had never threatened to get even
wth him As a result of the investigation, A V. was once again
pl aced in foster care and her father was charged with thirty-six
counts of rape, thirty six counts of incest and one count of
sodony for the offenses commtted agai nst her.

Appel lant filed a pretrial notion asking the trial
court to declare the fifteen year-old A V. inconpetent to
testify. After a hearing, the notion was denied. During the
trial, Appellant unsuccessfully sought to introduce inpeachnent
evidence froma friend of A V.’s who was prepared to testify to
being told about a sexual encounter between A V. and a boy
identified only by his initials, NR This testinony was
preserved by avowal. The trial court also refused Appellant’s
request to introduce allegations of sexual abuse agai nst one of
A V.’s foster fathers. Appellant’s notion to grant a directed
verdi ct based on the insufficiency of the evidence to prove that
he used force to conmt first-degree sodony was al so denied. At
the cl ose of the evidence, the Commonweal th noved to di sm ss

numer ous counts of the indictnent, and the jury was instructed



on only the follow ng counts: two first-degree rape counts, one
second- degree rape count, four incest counts, and one first-
degree sodony count. Appellant was convicted of all nine counts
and sentenced to fifteen years’ inprisonnent. This appeal

f ol | oned.

J.V. first contends that the trial court denied him
his constitutional right to present a defense. He points to the
trial court’s refusal to allow himto introduce testinony from
A V.”s friend to the effect that A V. had sex with NR, as wel
as the denial of Appellant’s request to introduce evidence
regarding A V.’ s various foster hone placenents. Appellant’s
theory of the case was that A V. had been sexually nol ested
since she was a very young child and this in turn led her to
engage in sexual activity as a teenager. J.V. intended to show
that A V. concocted her allegations of sexual abuse against him
to teach hima | esson because he had restricted her fromdating
due to her sexual activity with ol der boys.

Appel I ant was al l owed to present evidence supporting
his defense that A V. had fabricated the allegations agai nst
him He introduced portions of letters AV. wote to himafter
she was renoved fromhis hone. 1In these letters, A V.
apol ogi zed for what she had done to himand stated that she had
recanted the allegations, but her social workers would not

listen. In addition, the jury heard that A V. had told one of



her school friends that she nmade up the accusati ons agai nst her
father. A V. testified that she had done so because this friend
was telling other school mates that A V. was |ying about having
sex wWwth her father and A V. was |losing her other friends as a
result. A V. was extensively cross-exam ned about
i nconsi stencies in the accounts she had given the investigating
of ficer and her social worker. W note that Appellant’s own
statenment to Detective Wells does not appear to tally with his
defense strategy. The jury heard the taped statenent wherein
J.V. said his daughter had never threatened to get even with him
and he believed her to still be a virgin. Further, Appellant
asked the detective whether it would be possible to tell if AW
had had sex with a boy or a man. The jury was al so told that
A V. admitted having sex with two boys. On appeal, he argues
t hat he shoul d have been allowed to introduce additiona
evi dence regarding A V.’ s sexual activity.

Kentucky Rul e of Evidence (KRE) 412 limts adm ssion
of evidence regarding a rape victims other sexual activity.
One exception allows the defendant to introduce specific
i nstances of sexual activity “offered to prove that a person
ot her than the accused was the source of senen, injury. ”
Dr. Spivack’s nedical testinony indicated that A V. had been
vagi nally penetrated repeatedly over a period of tine. She

expressed her opinion that nore than one or two epi sodes of



sexual intercourse would have had to occur to cause the damage
she observed to A.V.’s hynen. A V. adnmitted that she had
engaged in sexual intercourse with two boys, but after Dr.
Spi vack’ s testinony, Appellant sought to introduce testinony
fromone of his daughter’s friends that A V. had engaged in
sexual intercourse, on one occasion, with a third boy. This
girl testified on avowal that A V. had told her about this
sexual encounter; however, A V. was never asked on cross-
exam nation about this incident. Appellant argues that the
evi dence was rel evant, under KRE 412, to show that he was not
the source of the injury to her hynen and al so to inpeach
testinony that, besides her father, she had only sex with two
boys. W note that Appellant never attenpted to ask A V. about
this incident when she testified. Thus, the trial court
commtted no error in refusing to allow the defense witness to
gi ve hearsay testinony to the effect that A V. had an additiona
sex partner. He also argues that KRE 412 does not apply to
m nors, but we are unpersuaded by this contention.

In addition, Appellant attenpted to ask A V. about the
foster placenents prior to the tinme she was in his custody.
J.V. clainms that A V. also accused one of her foster fathers of
sexual abuse. He wanted to place this evidence before the jury
to denonstrate that his daughter had a history of accusing

peopl e of sexual abuse to get what she wanted. The trial court



sust ai ned the Commonweal th’s objection to this |ine of
guestioning and Appellant made no attenpt to place the evidence
into the record by avowal. Since we have no record to review in
determ ning whether the trial court erred in excluding this

evi dence, we are required to uphold its decision. Caudill v.

Commonweal th 777 S. W 2d 924 (Ky. 1989).

Appel I ant next conplains that the trial court
erroneously denied his notion for a directed verdict on the
charge of first-degree sodony. Kentucky Revised Statute (KRS)
510. 070 defines first-degree sodony as foll ows:

1) A person is guilty of sodony in the first
degr ee when:

(a) He engages in deviate sexual intercourse
wi th anot her person by forcible conpul sion;
or

(b) He engages in deviate sexual intercourse
wi th anot her person who is incapable of
consent because he:

1. Is physically helpless; or

2. Is less than twelve (12) years ol d.

2) Sodony in the first degree is a Cass B

felony unless the victimis under twelve

(12) years old or receives a serious

physical injury in which case it is a O ass

A felony.
The indictnent charged that J.V. had engaged in sodony by
forci ble conpul sion. The evidence established that Appellant
pulled A V.”s head down and inserted his penis into her nouth
against her will. KRS 510.010(2) defines forcible conpul sion as

physi cal force or threat of physical force,

express or inplied, which places a person in
fear of imredi ate death, physical injury to
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sel f or another person, fear of the

i mredi ate ki dnap of self or another person,

or fear of any offense under this chapter.

Physi cal resistance on the part of the

victimshall not be necessary to neet this

definition[.]
Appel I ant argues that his actions did not place his daughter in
fear of imredi ate death or physical injury; thus, he used no
force to commt the offense. The | anguage of the statute does
not require that a victimbe placed in fear if actual physical
force was used, nor does it require physical resistance on the
part of the victim The test of a directed verdict on appeal is
whet her the evidence was sufficient to induce belief beyond a

reasonabl e a doubt in the mnd of a reasonable juror. Benhamyv.

Commonweal th, 816 S.W2d 186 (Ky. 1991). The evidence in this

case, that J.V. pushed his daughter’s head down and placed his
penis in her nmouth against her will, was sufficient to support
the jury’s decision to convict himof first-degree sodony by
forci bl e conmpul sion

J.V.”s third argunent is that none of the verdicts
agai nst himwere unani nous. He likens his case to the practice
condemmed by the Kentucky Suprene Court in Mller v.

Commonweal th, 77 S.W3d 566 (Ky. 2002), wherein the trial court

arrived at the nunber of counts to include in the jury
instructions by nmultiplying the nunber of tines per week the
victimclained her father had nol ested her by the nunber of

weeks that she was in his hone. |In addition, the jury
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instructions allowed guilty verdicts for first-degree rape based
on the victinms age or the fact that she was subject to forcible
compul sion. The Kentucky Suprenme Court found that the tria
court had erred by instructing the jury on tw separate

of fenses: forcible rape, a Cass B felony, and rape of a child
under twelve, a Cass A felony. The jury was not required to

di stingui sh whether M|l er was being convicted of forcible rape
or statutory rape, and there was insufficient evidence to
support convictions under both theories. The MIler Court also
hel d that the nunber of offenses did not correlate to any
specific acts testified to by the victim One of offenses
commtted by J.V. occurred in 1999, the remaining of fenses took
pl ace i n August 2000. The jury was not instructed on alternate
theories in this case as all of the rape counts were preni sed on
A. V. being statutorily unable, due to her age, to consent to
sex, and the incest counts were all prem sed on Appellant’s
knowl edge at the time of the sexual contact that A V. was his
daughter. Wth regard to the August 2000 of fenses, A V.
testified that Appellant had sex with her twice a day for five
or six days in a row. However, her testinony al so indicated
that specific sex acts occurred each day. The nunber of offenses
derived fromA V.’ s testinony was not a “[mere mathematica

extrapol ati on of a described of fense based on such vague



testinmony as "al nost every ot her weekend," "about ten weeks per
year," or "every other tinme".” MIller at 576.

Appel l ant next clains that the trial court erroneously
refused to find A V. inconpetent to testify. KRE 601 states as
fol | ows:

(a) General. Every person is conpetent to be

a W tness except as otherw se provided in

these rules or by statute.

(b) Mnimal qualifications. A person is

disqualified to testify as a witness if the

trial court determ nes that he:

(1) Lacked the capacity to perceive

accurately the matters about which he

proposes to testify;

(2) Lacks the capacity to recollect facts;

(3) Lacks the capacity to express hinself so

as to be understood, either directly or

t hrough an interpreter; or

(4) Lacks the capacity to understand the

obligation of a witness to tell the truth.

J.V. argues that A V. lacked the capacity to tell the truth due
to her history of abuse as a very young child and sonewhat | ow
intelligence. He bases his argunent on a conversation between
A.V. and a counselor. A V. explains that telling the truth
nmeans that, when you tell one person sonmething, you tell others
the sanme thing. Under questioning by her counselor, A V. did
not differentiate between sticking to a false story and being
consistent in telling a true one. The trial court conducted a
hearing to determ ne whether A V. understood her obligation to

testify truthfully. After obtaining truthful answers to severa

guestions, the judge explained to A V. that she nust testify

-10-



truthfully regardl ess of others’ feelings. It was apparent
during the trial that A V. understood her obligation to testify
truthfully. Mre than once she expl ai ned di screpanci es between
her trial testinony and previous statenments by explaining that
she had taken an oath and had to testify truthfully.

Appel lant’s final two argunents concern statenents
made by the prosecutor. He first contends that the trial court
shoul d have declared a mstrial when the prosecutor identified
Appel l ant’ s counsel as a public defender. Counsel requested and
obtai ned an adnonition to the jury to disregard the statenent,

and that is presunmed to cure any error. Stanford v.

Commonweal th, 734 S.W2d 781 (Ky. 1987). Next, he clains that

the Comonweal th unfairly shifted the burden of proof onto him
during closing argunments. The prosecutor nade remarks to the
effect that J.V. was responsible for the injuries to his
daughter’s hynmen and that, if soneone el se had caused them why
had the defense failed to subpoena the perpetrator. Appell ant
contends that the prosecutor acted in bad faith because he knew
that there were allegations that A V. had been sexually active
wi th anot her boy besides the two testified about at trial.

Def ense counsel’s closing argunent attenpted to paint A V. as a
prom scuous teen, pointing out that Dr. Spivack could not state
when or by whomthe injuries were inflicted. Appellant argued

that A V. had told the jury who danaged her hynen when she
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testified that she had sexual intercourse wth two different
boys on one occasion each. This argunment ignored the fact that
Dr. Spivack had specifically excluded two incidents of sexua
intercourse as being sufficient to account for A V.’s injuries.
Wil e the Cormonweal th may not commrent on a defendant’s failure
to testify, it is permissible to question the defense’'s failure
to produce other witnesses to support its argunents. The
Commonweal th’s argunents did not cause the trial to be

fundanmental ly unfair to Appellant. Lynamv. Commonweal th, 565

S.W2d 1414 (Ky. 1978).
For the foregoing reasons, the judgnent of the dinton

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Astrida Liana Lenkins Gregory D. Stunbo
Assi stant Public Advocate Attorney Ceneral of Kentucky

Frankfort, Kentucky
Gregory C. Fuchs
Assi stant Attorney Ceneral
Frankfort, Kentucky

-12-



