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QU DUGE.l, JUDGE: In their respective cases, Brandon Pratt and
Aaron C. Taylor appeal fromthe Gant Crcuit Court’s orders
denying their notions to suppress evidence obtained in an
aut onobil e search. Following a traffic stop, police seized a
| arge quantity of marijuana, drug paraphernalia and a handgun
fromPratt’s autonobile. Both Pratt, the driver, and Tayl or,
t he passenger, contend that police did not have a reasonabl e and
articul abl e suspicion that crimnal activity was afoot to
further detain them Having determ ned that police net the
necessary standard, we affirm

On February 12, 2003, the Grant County G and Jury
returned indictnments against Pratt and Taylor, both residents of
Texas, related in part to itens seized froman autonobile in a
traffic stop two days earlier. Pratt was indicted on eight
counts: 1) Trafficking in Five or More Pounds of Marijuana,
First Offense, Wiile in Possession of a Firearm? a Class B
Fel ony; 2) Possession of a Controlled Substance (cocaine) in the

First Degree, First Offense,?

a O ass D Felony; 3) Possession of
Drug Paraphernalia, First Ofense, Wile in Possession of a

Firearm® a Cass D Felony; 4) Pronoting Contraband in the First

5

Degree,” a Class D Felony; 5) Possession of a Handgun by a
2 KRS 219A. 1421 and KRS 219A. 992.

3 KRS 218A. 1415.

4 KRS 218A.500, KRS 219A.510, KRS 219A. 992.

5

KRS 420. 050.



Convi cted Fel on, ®

a Cass C Felony; 6) Failure to Use a Seat
Belt;” 7) Failure to Produce |nsurance Card;® and 8) | nproper
Equi prent.° Tayl or was indicted on charges of trafficking in
mari j uana and possession of drug paraphernalia, both while in
possession of a firearm Both Pratt and Tayl or were appoi nted
publ i c defenders.

Pratt filed a notion to suppress evi dence sei zed
during the search of his vehicle, arguing that he did not
consent to the search, that the contraband was not in plain
view, and that the officer did not have a reasonabl e and
articul abl e suspicion that he was engaged in a crim nal
activity. The circuit court held a suppression hearing, at
which tinme the Conmmonweal th call ed Kentucky State Police Trooper
Stacy May. Trooper May testified that he saw Pratt driving
nort hbound on Interstate 75 in a 1993 bl ack Chevy Suburban wth
a cracked wi ndshield. Trooper May activated his energency
equi pnent and pull ed the Suburban over after traveling close to
a mle. Fromthe passenger side, Trooper My contacted the
driver, who was unable to produce a driver’s |icense after
searching his pockets. A passenger sleeping in a back seat
produced a Texas | D card, which identified himas Tayl or.

Trooper May asked the driver to step out of the vehicle so that

® KRS 527. 040.
" KRS 189. 125.
8 KRS 304.39-117.
® KRS 189. 020.



he coul d explain why he was bei ng stopped and so that he could
obtain his personal information to check his driver status.
Trooper May expl ai ned that he had stopped the vehicle due to the
cracked wi ndshield, which Pratt expl ained had just happened.
Pratt provided his nane and date of birth, and Trooper My ran
that information as well as the license plate information.

While waiting for the information to return so that he
could confirmhis identity, Trooper May and Pratt had a nornal
conversation about basketball, and Pratt indicated that they
were headed from Texas to Detroit, Mchigan. During this
conversation, Trooper May realized that he had forgotten to ask
Pratt for proof of insurance. Pratt indicated that the
i nsurance card was in the Suburban, and Trooper May requested
the card from Tayl or, who was still inside. Taylor provided an
expired insurance card. Trooper May al so asked Tayl or about
their destination, and Taylor indicated that they were headed to
Tol edo, Ohi o.

Due to the discrepancy in their responses and for
saf ety purposes, Trooper My asked Pratt if he was in possession
of any illegal drugs, currency and weapons. At that point,

Pratt began fidgeting. Trooper May stated, “[h]e d | ook away
fromme when he’d answer nme, | nmean, just — nme asking hi mabout
-- he went fromacting totally normal talking about the

basketbal | game to just totally tore up about any of the
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activity | asked himabout after that.” Trooper May then asked
for permssion to search the vehicle, which Pratt declined.
While in the process of conpleting the citation for inproper
equi pnent and hi s suspi ci ons aroused by the nervous behavi or and
the di screpancy in their destination, Trooper May requested a K-
9 unit. Gant County Sheriff’'s Oficer Roger Hunphrey arrived
with the K-9 unit fifteen mnutes later, and the dog alerted on
Pratt’s vehicle. Prior to the alert, Trooper May never told
either Pratt or Taylor that they were not free to | eave.
Addi tionally, Trooper May admitted that did not see anything
illegal in plain view
At the conclusion of the testinony, the circuit court
denied the notion to suppress after allowing the parties to nake
argunents. The circuit court later entered the follow ng
Fi ndi ngs and Order:
Motion to Suppress having been nmade by
t he Def endant, a hearing having been held,
and the Court being sufficiently advised
makes the follow ng Findings and O der:
FI NDI NGS
1. On February 10, 2003, Tpr. Stacey
May of the Kentucky State Police was
patrolling 1-75 in Gant County when he
observed a bl ack Chevrol et Suburban wth
Texas |icense plates traveling northbound.
2. Tpr. My observed that the Suburban

had a cracked wi ndshield. Based on his
observation of this equi pnent violation,



Tpr. May initiated a traffic stop of the
vehi cl e.

3. After stopping the Suburban, Tpr.
May approached the vehicle and asked the
driver, later identified as [Pratt], for his
driver’s license. [Pratt] was unable to
produce a driver’s license or valid
i nsurance card. Tpr. May then asked the
passenger, Aaron Taylor, for his driver’s
i cense. Taylor produced a Texas |.D. card.

4. Tpr. May then asked [Pratt] to exit
the vehicle and explained to himwhy he had
been pulled over. Tpr. May al so asked
[Pratt] for his personal information so he
could run a license check. Wile waiting
for the information to conme back, [Pratt]
and Tpr. May went back to Tpr. May’s
cruiser. [Pratt] asked if he could sit in
the back to get off the road and out of the
cold. Tpr. May allowed himto do so. Wile
waiting for the information to cone back,
Tpr. May and [Pratt] engaged in small talKk.
Tpr. May asked [Pratt] where he was goi ng.
[Pratt] advised that he was going to
Detroit, M chigan.

5. Tpr. My asked [Pratt] if he had his
vehicle registration, and [Pratt] advised
himit was in the Suburban. Tpr. My then
went to the Suburban to get the information
fromTaylor. Tpr. May asked Tayl or where
t hey were going, and Tayl or advised that he
and [Pratt] were going to Tol edo, Ohio.

6. Tpr. My, suspicious fromthe two
different stories, return to his cruiser.
Tpr. May then asked [Pratt] if he had any
contraband in his vehicle. [Pratt] answered
that he did not, and Tpr. My observed that
[Pratt] becane nervous when answering. Tpr.
May then asked if he could search [Pratt’ s]
vehicle. [Pratt] refused consent.

7. Wiile waiting for confirmation of
[Pratt’s] identity and his driver’s license
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being valid, Tpr. May asked for the
assistance of a nearby K-9 unit. Tpr. My
was suspicious that crimnal activity was

af oot because of the change in [Pratt’s]
behavi or and the different stories he had
received from|[Pratt] and Taylor as to where
they were going. Shortly thereafter, the K-
9 unit arrived and alerted to the Suburban.
During the ensuing search of the Suburban
the police found a black bag containing two
marij uana scal es, a handgun, and over 30
pounds of marijuana.

8. The stop took approximately fifteen
m nutes fromstart to finish

ORDER

On the basis of the foregoing Findings,

the Court ORDERS AND ADJUDGES that [Pratt’s]

Motion to Suppress shall be, and it is

DENI ED.

In [ate May, attorney Kenneth E. Rylee, Jr., entered
an appearance on behalf of Pratt and noved to continue the tria
schedul ed for June 13, 2003. A few days later, he entered a
simlar notion in Taylor’'s case, and also filed a joint counse
wai ver in each case. Attorney Rylee then filed a renewed notion
to suppress in Pratt’s case and a notion to suppress in Taylor’s
case, asserting in both notions that there was no warrant, no
probabl e cause, no exigent circunmstances and no indication of
crimnal activity to support the search of the Suburban. In
response, the Commonweal th argued that a suppression hearing had

al ready been held in Pratt’s case and that Taylor, as the

passenger, did not have standing to contest the search of the



vehicle. At a suppression hearing, Trooper May again testified
that his suspicions were aroused by Pratt’s nervousness and
fidgeting, by his failure to produce a driver’s |icense, and by
the divergent stories regarding their destination while
separated. At the conclusion of the hearing, the circuit court
stated that there was no reason to change his earlier ruling. A
witten order denying the notion to suppress was entered on June
27, 2003.

Approxi mately one nonth later, both Pratt and Tayl or
noved to enter conditional guilty pleas. The circuit court
accepted their guilty pleas and entered final judgnents in both
cases on August 29, 2003. Pratt received concurrent sentences
for a total of ten years, a $1000 fine and court costs. Tayl or
was sentenced to eight years and a $1000 fine on an anmended
charge of trafficking and to twelve nonths and a $500 fine on an
anmended charge of possession of drug paraphernalia. As with
Pratt, Taylor’s sentences and fines were ordered to run
concurrently. These appeals, now consolidated, followed.

On appeal, Pratt contends that although the initia
traffic stop was proper and that probable cause existed for the
search once the dog alerted, there was not a reasonabl e or
articul abl e suspicion sufficient to extend the traffic stop into
an investigatory stop. Furthernore, Pratt asserts that he was

unreasonably and intentionally detained for at |east fifteen
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m nutes while the officer was waiting for the K-9 unit to
arrive. He argues that he and Taylor did not actually give
conflicting stories as to their destination as both cities are
on |-75, and that it is not unusual for citizens to be nervous
when stopped by police. 1In his appeal, Taylor argues,
simlarly, that Trooper May did not possess the necessary
reasonabl e and articul abl e suspicion to transfer the traffic
stop into an investigatory stop and that Trooper My
unreasonably detained him The Commobnweal th argues that the
circuit court’s findings are supported by substantial evidence
and are therefore conclusive, and that their detention was
reasonabl e under the circunstances.

In review ng the denial of a notion to suppress
following a hearing, this Court nust first determ ne whether the
findings of fact are supported by substantial evidence. |If so,
t hose findings are conclusive.® W nust then performa de novo
review of those factual findings to determ ne whether the
circuit court’s decision is correct as a matter of |aw !

In the matter at bar, the circuit court’s findings of
fact were supported by substantial evidence of record, and are
t herefore conclusive. W note that paragraph 5 of the April 23,

2003, order references Pratt’s vehicle registration rather than

0 RCr 9.78; Adcock v. Conmonweal th, Ky., 967 S.w2d 6, 8 (1998).

1 Onelas v. United States, 517 U.S. 690, 116 S.Ct. 1657, 134 L.Ed.2d 911
(1996); Commonwealth v. Banks, Ky., 68 S.W3d 347, 349 (2001); Stewart v.
Commonveal th, Ky., 44 S.W3d 367, 380 (2000).
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proof of insurance, but this mnor difference does not affect
the validity of the findings as a whole. Also, the circuit
court indicates in paragraph 8 that the stop itself took fifteen
m nutes. The record unquestionably establishes that the tine
that elapsed fromthe initial stop until the arrests was nore
than fifteen m nutes based upon Trooper May's testinony that it
took fifteen mnutes for the K-9 unit to arrive. W presune
that the circuit court was referring to the length of the

i nvestigatory portion of the stop and did not include the tine
that had already elapsed in the traffic stop portion. Because
the findings of fact are supported by substantial evidence, we
shall review the circuit court’s decision to deny the notion to
suppress de novo.

In Terry v. Chio,* the United States Supreme Court

tested police conduct under the Fourth Amendnment’s proscription
agai nst unreasonabl e searches and sei zures that it defined as
“necessarily swift action predicated upon the on-the-spot
observations of the officer on the beat” which would not be
subject to the warrant procedure. An officer “nust be able to
point to specific and articul able facts which, taken together
with rational inferences fromthose facts, reasonably warrant

that intrusion.”® The Terry Court’s final holding allows an

officer to protect his safety by undertaking a limted search of

12392 U.S. 1, 20 L.Ed.2d 889, 88 S.Ct. 1868 (1968).
13 Terry, 392 U.S. at 20-21, 20 L.Ed.2d at 905-06, 88 S.Ct. at 1880.
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a person’s outer clothing when observations lead himto
reasonably decide that crinmnal activity may be afoot.* The 8'"
Circuit Court of Appeals |ater addressed this standard in United

States v. Bloonfield, ' as related to traffic stops:

If, during a traffic stop, an officer

devel ops a reasonabl e, articul abl e suspici on
that a vehicle is carrying contraband, he
has “justification for a greater intrusion
unrelated to the traffic offense.” []
[United States v.] Cunm ns, 920 F.2d [498,]
502 [(8'™™ Gir. 1993)]. We assess the factors
on which an officer based his claimof
reasonabl e suspicion as a totality and in
light of the officer’s experience.

In United States v. Sharpe, ® the United States Suprene

Court addressed the difference between a de facto arrest and an
i nvestigative stop, noting that there is not arigid tinme limt
on Terry stops, but the shortness of the invasion of a person’s
Fourth Amendnent interests is a factor to consider when deci di ng
whet her a seizure is justifiable due to presence of a reasonable
suspicion.* As to the determ nation regardi ng whether a
detention is too long, a court should consider, “whether the
police diligently pursued a neans of investigation that was
likely to confirmor dispel their suspicions quickly, during
which tinme it was necessary to detain the defendant,” and “[a]

court making this assessnment should take care to consider

% Terry, 392 U.S. at 30-31, 20 L.Ed.2d at 911, 88 S.Ct. at 1884-85.
1540 F.3d 901, 918 (8'" Cir. 1994).

16470 U.S. 675, 84 L.Ed.2d 605, 105 S.Ct. 1568 (1985).

7 Sharpe, 470 U.S. at 685, 84 L.Ed.2d at 615, 105 S.Ct. at 1575.
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whet her the police are acting in a swiftly devel opi ng situation,
and in such cases the court should not indulge in unrealistic
second-guessing.”*® The United States Supreme Court has al so
identified “nervous, evasive behavior” as “a pertinent factor in
det erni ni ng reasonabl e suspi ci on.”*°

The courts in Kentucky have al so addressed this issue.

In Sinmpson v. Commonweal th,?° this Court addressed whet her police

had a legitimte reason to stop and question Sinpson while he
was standing on a street corner. The Court applied the Terry
standard, in which “a police officer can subject anyone to an
investigatory stop if he is able to point to sone specific and
articulable fact which, together with rational inferences from
those facts, support ‘a reasonable and articul abl e suspicion
that the person in question is engaged in illegal activity.”??
The Sinpson Court also noted that, “the question of whether
there is ‘a reasonable and articul abl e suspicion’ is a question
of fact which nust be determined in each situation fromthe

totality of the circunstances.”?

Pol i ce saw Si npson wal ki ng
back and forth on a sidewal k and into a parking |lot displaying a

| arge sign prohibiting trespassing and loitering, and saw himin

8 Sharpe, 470 U.S. at 686, 84 L.Ed.2d at 616, 105 S.C. at 1575. See al so
Bl oonfield, 40 F.3d at 916-17.

B 91 Tinois v. Wardlow, 528 U S. 119, 124, 145 L.Ed.2d 570, 577, 120 S.Ct.
673, 676 (2000).

20 Ky. App., 834 S.W2d 686 (1992).

2 1d. at 687.

22 m
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the sane location fifteen mnutes later. Based upon the
totality of the circunstances, the Court held that the police at
that point were justified in approaching Sinpson, asking him
what he was doi ng, and requesting identification.

In Commonweal th v. Banks, ?® the Supreme Court of

Kent ucky upheld a stop and frisk by police, holding that police
had a reasonabl e suspicion to believe that crimnal activity may
be afoot. Banks was observed in a high crime area on the
property of an apartnent conplex that prohibited trespassing,
and police did not recognize himas a resident of the conpl ex.
He appeared startled when approached, and attenpted to evade the
of ficers. Wen he renoved his hands from his pockets, a bul ge
remai ned. Under these circunstances, the officers were
justified in stopping and frisking Banks. ?*

In the present matter, we agree with the circuit court
t hat under the circunstances presented, Trooper May had a
reasonabl e and articul abl e suspicion that crimnal activity was
afoot. First, Pratt could not produce any proof of
identification, including a driver’s |icense. Second, Pratt and
Tayl or provided different destination |ocations when asked by
Trooper May. W recognize that both Tol edo, Chio and Detroit,

M chigan are along the sanme route on |-75. But in light of the

23 Ky., 68 S.W3d 347 (2001).
24 |d. at 350. See also Kotila v. Commonweal th, Ky., 114 S.W3d 226, 232
(2003).
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fact that Pratt and Taylor were traveling from Texas, this
di screpancy is particularly damaging. Third, added to this is
Pratt’ s nervousness when asked about illegal drugs and guns,
whil e he had previously been acting nornmally while discussing
sports with Trooper May. Wen conbi ned, these factors together
provi ded Trooper May with a sufficiently reasonable suspicion to
transformthe unquestionably valid traffic stop into an
i nvestigatory stop.

Pratt al so contends that Trooper May intentionally
del ayed the issuance of the traffic violation in order to allow
the K-9 unit tine to arrive. Pratt relies upon the Sixth

Circuit Court of Appeals’ decision in United States v.

Townsend, 2° whi ch upheld a district court’s determnation that
the officers unreasonably del ayed the issuance of a citation to
allow the K-9 unit to arrive when they did not have reasonabl e
suspicion to detain the occupants of a car. W agree with the
Commonweal th that the holding in Townsend is not applicable in
the present case. The district court in Townsend did not find
the officers’ clainmed reasons for their suspicions credible,
while in the present case, there is no indication that Trooper
May’' s testinony regarding his suspicions was anything but
credible. Even if Trooper May had del ayed the conpletion of the

citation for the fifteen mnutes it took for the K-9 unit to

25 305 F.3d 537 (6" Gir., 2002).
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arrive, the delay itself would not work to invalidate the stop
because Trooper May already had a credi bl e and reasonabl e
suspicion of crimnal activity based upon his earlier
observati ons.

For the foregoing reasons, the judgnents of the G ant
Crcuit Court are affirned.
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