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BEFORE: TACKETT, TAYLOR, AND VANMETER, JUDGES.

VANMETER, JUDGE: Under RCr 11.42, a crimnal defendant may nove
the court to set aside his conviction if he failed to receive
effective assistance of counsel. difton Edward Riley, Jr.,
despite a nunber of allegations, failed to denonstrate that his
counsel s performance was i neffective within the neaning of the

rule. We therefore affirmthe O der of the McCracken Circuit

Court.



Ri |l ey was convicted of three counts of first degree
burgl ary, one count of second degree burglary, and second degree
persi stent felony offender. The McCracken G rcuit Court inposed
t he sentence recomended by the jury, 20 years inprisonnent.

The Kentucky Suprenme Court, upon direct appeal, affirned the
judgnent of the trial court.?

Burglaries of four trailer homes occurred over an
el even day period in Wst Paducah during Novenber 2001. The
final burglary was of the home of Janes Massie,? an acquai ntance
of Riley. As Riley was wal king out of the hone, Massie cane
upon Riley, who then ran fromthe scene. After further
i nvestigation, the police discovered Riley had sold itens stolen
fromthe first three hones. Physical evidence linking Riley to
one of the honmes was a shoe print lifted froman air conditioner
at one of the hones that was consistent with the type of shoe
Riley wore, and forced entry marks on door janms of two of the
burgl ari zed honmes were consistent with those which could have
been made by screwdrivers in Riley's possession.® Finally, three
Wi tnesses testified that they saw Riley in the vicinity of the

Massi e hone just before he ran fromthat hone.

! Riley v. Conmmonwealth, 91 S.W3d 560 (Ky. 2002).

2 The record is unclear whether the correct spelling of this name is “Massey”
or “Massie.”

3 Wen Riley was arrested two days after the Massie burglary, the police found
two screwdrivers on the seat of Riley’'s car. One of the screwdrivers had a
danaged bl ade, as if it had been used to pry sonething.



In his RCr 11.42 notion, Riley raised numerous
al l egations of ineffective assistance of counsel, including
failure to investigate and to prepare adequately for trial;
failure to object to certain evidence produced by the
Comonweal th; failure to strike Riley's ex-girlfriend fromthe
jury pool; and failure to nove for a mstrial after prospective
jurors saw Riley in handcuffs outside the courthouse.* The
McCracken Circuit Court dismssed the notion without a hearing
and w t hout appointing counsel for Riley. This appeal followed.

In the recent case of Hodge v. Commonweal th,® the court
agai n di scussed the applicable standards for a RCr 11.42 noti on:

Such a nmotion is limted to the
i ssues that were not and coul d not be raised
on direct appeal. An issue raised and
rejected on direct appeal nmay not be
reconsi dered in these proceedi ngs by sinply
claimng that it anpunts to ineffective
assi stance of counsel. Haight v.
Conmonweal th, Ky., 41 S.W3d 436 (2001),
citing Sanborn v. Commonweal th, Ky., 975
S.W2d 905 (1998).

The standards which neasure
i neffective assistance of counsel have been
set out in Strickland v. Washi ngton, 466
U S 668, 104 S.C. 2052, 80 L.Ed.2d 674
(1984); accord Gll v. Comonweal th, Ky.,
702 S.W2d 37 (1985). In order to be
i neffective, the performance of defense
counsel nust be bel ow the objective standard
of reasonabl eness and so prejudicial as to
deprive a defendant of a fair trial and a

“In addition, Riley presented other issues in his notion to the trial court
whi ch have not been raised in this appeal.

5116 S.W3d 463, 468 (Ky. 2003).



reasonabl e result. Strickland, supra. It

nmust be denonstrated that, absent the errors
by trial counsel, there is a reasonable
probability that the jury woul d have reached
a different result. See Norton v.
Comonweal th, Ky., 63 S.W3d 175 (2001). The
purpose of RCr 11.42 is to provide a forum
for known grievances, not to provide an
opportunity to research for grievances.
Glliamv. Commonweal th, Ky., 652 S.W2d 856
(1983); Haight, supra.

The RCr 11.42 notion nust set
forth all facts necessary to establish the
exi stence of a constitutional violation.

The court will not presune that facts
omtted fromthe notion establish the

exi stence of such a violation. Cf. Skaggs V.
Commonweal th, Ky., 803 S.wW2d 573 (1990).

An evidentiary hearing is not
necessary to consi der issues already refuted
by the record in the trial court.
Concl usi onary al |l egati ons which are not
supported with specific facts do not justify
an evidentiary hearing because RCr 11.42
does not require a hearing to serve the
function of discovery. Stanford v.
Conmonweal th, Ky., 854 S.W2d 742 (1993).

Agai nst this background, we look at Riley's clains of
i neffective assi stance of counsel.

Failure to Prepare and | nvesti gate.

Riley's first claimis that his trial counsel failed
adequately to investigate, prepare a defense, and prepare for
trial. In Haight v. Comonweal th,® the Kentucky Supreme Court

st at ed t hat

© 41 S.W3d at 446.



counsel has a duty to nmake reasonabl e

i nvestigation or to make a reasonabl e

deci sion that nakes particular investigation

unnecessary under all the circunstances and

appl yi ng a heavy neasure of deference to the

j udgnent of counsel. A reasonable

investigation is not an investigation that

t he best crimnal defense |lawer in the

worl d, blessed not only with unlimted tine

and resources, but also wth the benefit of

hi ndsi ght, would conduct. . . . The

i nvestigation nust be reasonabl e under al

t he circunstances.

Specifically, Riley’'s theory is that other individuals
were responsible for the robberies, and that his counsel failed
to investigate these possibilities. However, counsel is not
obligated to track down each and every possible |ead or
personal Iy investigate every conceivable | ead, nor to engage in
a scavenger hunt for potentially excul patory information.’” Riley
fails to state precisely what course his counsel should have
pursued.® Qur review of the record is that Riley’'s trial counse
was engaged in the cross exanmi nation of the witnesses called by
t he prosecution, and that her opening statenent and cl osi ng
argunent, pointing out the circunstantial nature of the evidence
presented against Riley, and arguing that the Commonweal th had

failed to prove its case, were appropriate under the

ci rcunst ances.

" United States v. Farr, 297 F.3d 651, 658 (7'" Cir. 2002).

8 See Cayton v. G bson, 199 F.3d 1162, 1178 (10'" Cir. 1999)(court hol di ng
that counsel was under no duty to investigate an unreasonable alternative
perpetrator theory)



Wth respect to trial counsel’s failure to cal
Riley's father as an alibi witness, the record clearly discloses
that Riley's father was present and avail able as a potenti al
wi tness, but that Riley advised the court that his father would
not be called as a witness. Cearly, a crimnal defendant nust
t ake advantage of such opportunities as are available at trial
for his defense. He cannot refuse to place a witness on the
stand, who is available, and then allege the failure to call the
w tness as one of his counsel’s deficiencies.

Failure to Object to Evidentiary |ssues.

The evidence to which Riley alleges his trial counse
failed to object were the partial shoe print, the
“contradi ctory” statenents nmade by Detective Hayden and Ri ckey
Edwards as to the itens stolen, and the link between Riley’'s
screwdrivers and the danaged door jans. Riley clains that the
denonstrati ve evidence presented was “shaky at best in terns of
rel evancy” and did not “conclusively indicate[] Riley' s guilt,”
and as such his trial counsel should have objected to its
introduction. Riley cites no authority for his argunent.

The requirenment for the adm ssibility of evidence is
not whether it conclusively indicates guilt. KRE 401 defi nes
“rel evant evi dence” as “evidence having any tendency to nmake the
exi stence of any fact that is of consequence to the

deternmination of the action nore probable or |ess probable than

-6-



it would be without the evidence.” |f evidence is relevant,
then it is adm ssible,® unless excluded under sone rule of |aw®
or because “its probative value is substantially outweighed by
t he danger of undue prejudice, confusion of the issues, or

m sl eading the jury, or by considerations of undue del ay, or
needl ess presentation of cunul ative evidence.”!!

Wth respect to the shoe print, the Commobnweal th never
claimed a perfect match between the print and Riley’ s shoes.
Simlarly, the connection between Riley’ s screwdriver and the
door jans was never clained to be perfect. These itens were,
however, consistent with the Conmonwealth’s theory of the case.
Clearly these itenms were rel evant, and any objection by Riley’'s
trial counsel would have been overruled. The Kentucky Suprene
Court has noted that “failure to object to adm ssi ble evidence
cannot result in ineffective assistance of counsel.”?

As to the inconsistent statenents nade by Det. Hayden
and Edwards, Riley does not indicate what the statenents were,
or where in the record they appear. As such we will not

consi der themon this appeal.®

Failure to Strike “Former Grlfriend” as Juror

° KRE 402.

10 4.

11 KRE 403.

12 Bow ing v. Commonweal th, 80 S.W3d 405, 414 (Ky. 2002).

13 See ROr 11.42(2) (requirement of specificity for 11.42 notions);
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Riley’s next allegation of error is that one of the
potential jurors indicated that she knew Riley, but that it
woul d not affect her ability to be fair and inpartial. Riley
all eges he told his trial counsel that this woman was a fornmer
girlfriend, that she did not like Rley, and that she should be
stricken, but that his trial counsel failed to do so, and the
woman, in fact, served as a juror. Riley, however, fails to
identify the juror’s nanme or identification nunber, or even the
point in the trial record at which the woman nade her comments.
In Riley's appellate brief, he asserts “the failure to have this
juror stricken, either by perenptory challenge or for cause,
created significant prejudice given the history Riley had with
this individual.” The record, however, contains no details of
the history, only the conclusionary allegations that she did not
l'i ke him

The | anguage of RCr 11.42(2) provides that “[t] he
motion . . . shall state specifically the grounds on which the
sentence is being challenged and the facts on which the novant
relies in support of such grounds.” In Haight, the court held
that “[c]onclusionary allegations which are not supported by
specific facts do not justify an evidentiary hearing because RCr
11. 42 does not require a hearing to serve the function of

di scovery.” (citations omtted.) 1In this instance, Riley has

14 41 S.W3d at 442 (Ky. 2001).



failed to identify the juror or give any details of the
relati onship which justify his conclusions (1) that she was a
former girlfriend, and (2) that she was bi ased agai nst him?*®

Potential Jurors’ (bservation of Riley in Handcuffs.

Wth respect to Riley’s claimthat trial counse
failed to object or request a mstrial subsequent to potentia
jurors seeing himin handcuffs as he was escorted fromthe jail
to the courthouse, Riley nakes no allegation that his trial
counsel was even aware that this event had occurred. Even
assum ng she was, the weight of authority is that jurors’ brief
sighting of a defendant in restraints, shackles, or handcuffs,
especially outside the courtroom does not rise to the |evel of
a constitutional violation.?!®

The Kentucky Suprenme Court recently had an opportunity
to anal yze the appearance of a defendant in shackles before a

jury in Hill v. Conmonweal th.!” Under RCr 8.28(5), a judge shal

15 See Sanders v. Commonweal th, 89 S.W3d 380, 388 (Ky. 2002) (allegation was
nmerely specul ative and insufficient to inmply bias on part of juror).

6 United States v. Walden, 206 F.3d 597, 607-08 (6'" Gir. 2000); Castillo v.
Stainer, 983 F.2d 145, 148 (9'" Cir. 1992) (no constitutional harmfrom
jurors’ “brief and accidental view ng” of the defendant in a corridor in
chains); State v. Jalowiec, 91 Chio St.3d 220, 225, 744 N E. 2d 163, 171 (Ohio
2001) (“[e]lven if sone potential jurors saw [defendant] handcuffed on the
first day of voir dire, the danger of prejudice was slight, since the juror's
vi ew of [defendant] in custody was brief, inadvertent, and outside the
courtroonf); Eustice v. State, 11 P.3d 897, 901 (Wo. 2000) (“[a] brief or
incidental viewing by the jury of the defendant in restraints is not
necessarily prejudicial; a defendant nust nake some showi ng of actua
prejudice.”)

Y H 1l v. Conmonwealth, 125 S.W3d 221 (Ky. 2004).



not pernmt a defendant to be seen by the jury in shackl es except
upon the show ng of good cause. In HIl, the shackling of a
defendant in court who had denonstrated a previous propensity
for escape was held not to be an abuse of discretion. 1In the

i nstant case, Riley was not handcuffed in court, only in being
wal ked fromthe jail to the courthouse. In light of the

ci rcunst ances, such an occurrence was not a violation of RCr
8.28(5).

Cunul ative Errors; Failure to Hold Hearing.

Riley’s final claimis that the previously discussed
“errors” had a cunul ative effect, which resulted in ineffective
assi stance of counsel. Qur view, however, is that none of the
argunments are neritorious, and that no cunul ative ineffective
assistance results.® As to the trial court’s failure to hold an
evidentiary hearing, if the allegations of the novant are
refuted by the record, the trial court is not required to hold a
hearing'® or to appoint counsel . ?°

The Order of the McCracken Circuit Court is

af firned.

8 Sanborn v. Commonweal th, 975 S.W2d 905, 913 (Ky. 1998) (“The contention
that cumul ative error by counsel establishes a federal or state violation of
the constitution is without nmerit. |In view of the fact that the individual
al | egations of ineffective assistance of counsel are unconvincing, they can
have no cunul ative effect.”)

19 Haight, 41 S.W3d at 442.

20 Fraser v. Comonweal th, 59 S.W3d 448, 453 (Ky. 2001).
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ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Ki m Br ooks Tandy Gregory D. Stunbo
Covi ngt on, Kent ucky Attorney Ceneral of Kentucky

Carlton S. Shier, 1V
Assi stant Attorney Ceneral
Frankfort, Kentucky
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