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BEFORE: BUCKI NGHAM DYCHE, AND SCHRODER, JUDGES.

SCHRODER, JUDGE: Terry Edward Searight (Searight) appeals his
conviction for receiving stolen property over $300;

fl eei ng/ evadi ng police, second degree; possession of drug
paraphernal i a; and persistent felony offender, first degree, on
a conditional plea reserving the right to appeal the trial

court’s denial of a notion in limne. Searight sought to



prevent the introduction of a prior conviction for possession of
a controlled substance, a felony, on the basis that it was nore
than ten years old, and that the prejudicial val ue outwei ghed
t he probative value, requiring exclusion. W opine that the
trial court has the discretion to allow an el even-year-ol d
conviction to inpeach a wtness and the trial court did not
abuse that discretion. Therefore, we affirm

A pretrial conference/hearing was held on July 29,
2003, wherein Searight’s attorney nade a notion in limne to
prevent the introduction of felonies over ten years ol d.
Searight’s contention was that the 1992 fel ony conviction for
possession of a controlled substance was nore than ten years
ol d, and under KRE 609(b), was not adm ssible; and that the
i ntroduction of this evidence would be nore prejudicial than
probative should Searight elect to testify on his own behal f.
The trial court heard evidence that the 1992 conviction was the
| atest of three prior felony convictions. There was also a
murder conviction in 1981, and a third-degree burglary
conviction in 1979. The trial court also noted Searight was on
parol e when the | atest offense was commtted. After discussing
the matter, the trial court ruled that if Searight took the
stand, the Commonwealth could only ask if he had previously been

convicted of a felony — no further questions.



KRE 609 does all ow i npeachnent of w tnesses through
the use of a prior felony conviction, but not the identity of
the crime unless the witness denies a conviction. Section (b)
of KRE 609 does inpose atine limt:

Time limt. Evidence of a conviction under

this rule is not adm ssible if a period of

nore than ten (10) years has el apsed since

the date of the conviction unless the court

determi nes that the probative value of the

conviction substantially outweighs its

prejudicial effect. (enphasis added.)

Thus the rule itself gives the trial judge the discretion to

admt a conviction over ten years old if the probative val ue

substantially outweighs its prejudicial effect. MGnNNis v.

Commonweal th, Ky., 875 S.W2d 518, 528 (1994), overruled in part

on other grounds by Elliott v. Commonweal th, Ky., 976 S. W 2d

416, 421 (1998), acknow edged that:

KRE 609 does not, by its terns, divest the
trial court of a limted discretion to adm't
a conviction nore than ten years old. It is
precatory, rather than mandatory, and | eaves
roomfor a trial judge to rule such evidence
adm ssible in circunstances where fairness
so denands.

KRE 609 does not foreclose the evidence; it
sinmply inposes on the Commonweal th the
burden of persuading the court that, in the
ci rcunstances in which the evidence is being
of fered, “the probative value of the
conviction substantially outweighs its
prejudicial effect.” KRE 609, supra.




The bal anci ng of probative val ue evi dence agai nst the
danger of undue prejudice is reserved for the sound discretion

of the trial judge. Commonwealth v. English, Ky., 993 S. W2d

941, 945 (1999). The standard of review is whether the trial
court abused its discretion. Abuse of discretion occurs when
the trial court’s decision was arbitrary, unreasonable, unfair
or unsupported by the sound | egal principles. Id. W do not
believe the trial court abused its discretion. Although the
| ast conviction was around el even years old, Searight was stil
on probation at the tine the current offenses were commtted.
In the grand schenme of KRS 609(b), this conviction is not so
renmote, at |east when the defendant is still serving his
sent ence.

For the foregoing reasons, the judgnent of the Fayette

Crcuit Court is affirned.
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